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ART. L— THE IRISH BAR A FEW YEARS AFTER 
THE UNION. 

** And Swift cried wisely — Vive la bagatelle." 

The generation of the Irish Bar, of which Lord Plunket is 
almost the sole remaining relic^ deserves some memorial. The 
Union, when it closed the doors of a native parliament, ef- 
fected a complete change in the character of the profession. 
That learned body is now no more like what it was, forty 
years ago, than the squires of the present day are like those 
of Castle Back Bent. The legacies bequeathed to the existing 
generation, by their hunting, drinking, rent-anticipating pro- 
genitors, in the shape of mortgages, have almost extinguished 
all the fun and fire of the squirarchy. The morning of 
whisky, the noon of duelling, and the nighi of claret, 
those glorious times when Irish gentlemen reflecting, as Sir 
Boyle Boche ssdd, "that posterity had done nothing for 
them" were determined in return to do for their posterity — 
and kept their word with a vengeance, — are passed away, and 
days of reckoning have succeeded : days, albeit, though days 
of reckoning, not to be marked with chalk, but charcoal, 
never even dreamt of in Ireland till the "accursed" Union 
taught debtors that they must pay, and tenants that they 
might live. The then Bar partook, as might be expected, 
very much of the character of the gentry. Enjoyment of the 
present, defiance of the future, constituted its characteristics. 
Vol. Vn. — Nov. 1847. b 



2 The Irish Bar 

Law, with most of its members, was by no means a primary 
consideration. Of course, there were exceptions, and shining 
ones; but we speak of the rule. Even where knowledge 
was possessed, it was not always very safe to make use of it. 
To demur to a declaration was deemed the height of inci- 
vility, a grave personal provocation ; and the graver, because 
it was obviously deliberate. Zeal was made to atone for 
want of learning. Each man became the representative of 
his brief, to gainsay any one invention in which the holder 
was to resent as highly unprofessional. Barrington has by 
no means exaggerated the belligerent propensities of his 
brethren. The reports most in vogue were those of the 
pistol. Every gentleman was expected to fight one duel at 
the very least. It was a legal diploma. Curran fought four. 
Had matters even gone to extremity in our own day, Mr. 
Smith might have pleaded precedent. Lord Clare fought 
when he was attomey-general. Indeed, Toler's promotion 
turned the Common Pleas into a kind of court of honour, 
the noble chief priding himself on his chivalry ; and often, 
more than hinting, from the Bench, that he was no longer a 
judge than while he sat on it. It was a favourite boast of his 
.that, "he began the world with fifty pounds and a pair of 
hair-trigger pistols." They served his purpose welL A wdl- 
timed challenge to Napper Tandy, one of the mushroom de- 
magogues, in which Irdand is so prolific, was understood 
mainly to have contributed to his elevation. When Fitz- 
gibbon, the then chancellor, was apprised of the intention, he 
at once exclaimed, ^^ Make him a bishop — make him an arch- 
bishop — any thing but a Chief Justice." The luck, however, 
of the hair-triggers triumphed, and Toler died not merely a 
Chief Justice, but the founder of two peerages, and the tes- 
tator of an enormous fortune. 

Despite of many drawbacks, Norbury was a very extra- 
ordinary man. Short and pursy, with grey, laughing eyes, 
he had the singular habit of pufiing out his cheeks between 
his sentences. To a thorough knowledge of the world, he 
added, what perhaps that very knowledge would create, as 
thorough a contempt for it. The conventional gravity of the 
judgment-seat was put to flight by such expressions as, — 
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** Come, Mr. Eyerard^ mur your demurrer ; " and of course 
his Court adopted its chief's example. It could not well be 
otherwise. His very laugh wafi infectious. A stranger passing 
through the Hall^ could at any time have distinguished the 
Common Pleas by the incessant merriment which issued from 
its portals. Of that Court at Nisi Prius, particularly in 
sunmier^ it is difficult to convey an adequate description. 
As a matter of course^ it wa^ always crowded to the very 
ceiling, ynih an atmosphere to match. In this, above all 
tilings, Norbury delighted, with the exception of the heat. 
There he was in his glory, good humour personified, puffing, 
and punning, and panting, till his &ce became a full moon. 
At last, grilled beyond endurance, off went the gown, and 
the tails of the wig reversed, hung over his forehead. But 
suffer as he might, there was about him a Uandness which it 
was impossible to ruffle. He was often severely tried. 
Amongst the many portents which distinguished his Court, 
was a poor monomaniac, whose delusion was that he was the 
Chief Justice. Long and good-naturedly was he tolerated, 
till, when at last he threatened to depose the impostor from 
the Bench, the tardy mandate might be heard, ^^ Jackson, 
turn Lord Norbury out of Court." A non-suit was never 
heard of in his time. Some people gave a reason for it ; 
Norbury gave another, rather different, but less serious. 
** As a constitutional judge he would not take a case from the 
jury." " I hope, my lord," said counsel (in a case actually 
commanding it), " your lordship will, for once, have the 
courage to nonsuit." In a moment the hair-triggers were 
summoned. " Courage — I tell you what, Mr. Wallace, there 
are two kinds of courage — courage to shoot and courage to 
non-shoot, and I hope I have both, — but non-shoot I cer- 
tainly will not ; " and no possible argument could induce him. 
He was an inveterate punster, and a first-rate one, too, if, 
according to Swift, the worst are the best. Bitter things, 
however, at times he said, and things to be remembered. 
There was a gentleman of high rank once tried before him 
for arson. He was acquitted — not, however, by the verdict 
of the mob who, in defiance of the jury, called his house 
"Moscow." The first place in which Norbury and he met 
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4 The Irish Bar 

after trial, was at a levee. "How do you do, my lord?** 
" How do — how do — glad to meet you here.^ " Paying my 
farewell visit as a bachelor, my lord, I'm going to become a 
Benedict." " Glad to hear it, Mr. C* Saint Paul says, you 
know, better marry than hum^ 

It is singular enough that, with good humour ever in his 
looks, and merriment also ever on his lips, this man's nature 
was obdurate and callous. He had no sympathy for human 
suffering, no feeling even for himself. He valued not his 
life at a pin's fee, and it was as dangerous as it was difficult 
to provoke him. His friends knew this, and the fact gave 
riise to an incident in which his shrewdness and determination 
blended humorously. Towards the close of life, when the 
failure of his faculties became manifest, the then viceroy, the 
Marquis Wellesley, decided on giving him a hint to resign, 
through the well-known under-secretary, Mr. Gregory. 
Norbury got scent of it, and instantly was his decision taken. 
He sent for Gregory, led him to his library, and, as he 
turned the key, assumed that fiery scowl with which Gregory 
was familiar as portending mischief. " Gregory, I have long 
looked on you as my oldest friend, and severely now am I 
about to test that friendship. The most momentous incident 
of my life is at hand ; I am about to be publicly and grossly 
insulted, — I, who never brooked even a saucy look from any 
one ! Will you believe it, Gregory, our mock-king at the 
castle is actually meditating a message to me to resign my 
office ! Did you ever hear of such audacity I such poltroonry 
tool Of course the fellow won't fight. But my mind's 
made up, his ruffian messenger shall have my life, or never 
return with his own — no — not though he was my brother. 
Gregory, my old and valued friend, will you stand by me? 
The hair-triggers are as ready as in the days of Napper 
Tandy." That very day the private closet of the castle saw 
the horror-stricken Gr^ory most respectfully declining the 
confidential mission. The blow, thus for the time averted, 
came at last. It came, however, in writing. All Norbury 
asked, was a postponement, till he could consult a friend. 
The promise being given — the friend was in India — and — 
a year was gained. At last, however, falling asleep on the 
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Bench during a trial for murder, a petition to parliament 
compelled his resignation. His last act was characteristic. 
He had for his neighbour an old nobleman who had been 
bedridden for years. Hearing from his physician, that, 
though he himself was in no in);mediate danger, still in all 
probability he would never rise from his bed, he very de- 
liberately rung the bell for his servant : — " James, go next 
door, and tell Lord Erne, with my compliments, that it's 
now a dead-heat between us." When he was not on the 
bench, he was on horse^back. 

One of his brethren in the Common Pleas, deserves a pass- 
ing notice. In truth, Mr. Justice Fletcher was, in his own 
way, almost as great an original as his chief. A good lawyer, 
for the time in which he lived, and, what is good in all times, 
a very humane judge : but, a bear's skin disguised a kindly 
nature ; uncouth in manner, and independent in principle, he 
cared neither what he said, nor whom he encountered. The 
ultra-liberalism of his celebrated Charge to the Wexford 
Grand Jury threw the whole country into a flame, and well 
nigh drew down on him the vengeance of Government. 
By way of propitiating them, he revised, strengthened, and 
published it as a pamphlet. The surliness of his manner 
produced a mot from Mr. French, which should not be for- 
gotten. About five o'clock every day Fletcher became 
ravenously hungry ; the peasantry said he had a wolf in his 
stomach. One day, just on the advent of the hungry hour, 
French commenced a long cross-examination; sundry and 
wryful were the contortions of Fletcher, and dogged in pro- 
portion the pertinacity of FrencL At length the hour of six 
sounded audibly. Flesh and blood — at all events, flesh and 
blood like Fletcher's — could stand it no longer, the outburst 
came : — " Lord of heaven Mr. French, do you mean to keep 
me here all night, like a bear tied to a stake?" " Oh, no, 
my lord," said French, bowing reverentially, " not tied to a 
stake,'' In allusion to this failing, Bushe used humorously 
to describe Fletcher, when previously pacified by substantials, 
as amusing himself by " playing on an eel," the process 
being his taking the head in one hand and the tail in the 
other, and then, Pandean fashion, running the body through 
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6 The Irish Bar 

his teeth ! No two men could possibly be more dissimilar 
than these ermined brethren. Fletcher^ humane^ learned, 
and imcourteous, — Norbnry, shallow, good-humoured, and 
severe. The one all sinceritj, meaning what he said. The 
other all surface, meaning Bothing at all. The Chief Justice 
was the most hospitable man in the most hospitable of coun- 
tries, — that is, so far as invitations went He tnmted every 
one to his country-house, and the duration of the visit con- 
ferred an obligation in proportion to its length. The invita- 
tions were all to the country, the town-house being incon- 
veniently near. There was a ludicrous story rife in those 
days of a simple old couple who actually believed that the 
** When will you kindly spend a week with me in the coun- 
try ? " meant what it expressed. Packing up, therefore, the 
requisites for a week, they innocently presented themselves 
at the country-house. The hospitable inviter, but most un- 
intentional host, received them with amazement, but with his 
usual self-possession. His presence of mind quailed not at 
the lady's maid and the bandboxes, and the heavy imperial 
and all the manifest indications of a protracted sojourn. On 
the contrary, he sprang forward, his whole person mantled in 
affability, — " My kind friends — my dear old friends — this 
is so like you — so very good of you ; now, no excuses, I 
must positively insist on your — staying to dinner J^ When 
some burglars subsequently paid the "country-house" a 
visit, the jest went that it was *f by a general invitation." 

The Court of Common Pleas presented a grand spectacle 
on what was then called one of its " field-days " at Nisi Prius. 
Every avenue was crowded long before it opened, and when 
it did, awM was the uproar 1 Aloft sat Norbury, with the 
glow of Bacchus and the cheeks of ^olus, immediately below 
him his fidus Achates^ Jackson ; and right opposite, the two 
regular gladiators of the place, Tom Goold and Harry Grady. 
Ah, these were days, indeed, as Madame Junot calls those of the 
empire. Tom Goold and Harry Grrady were racy originals; 
and, like Fletcher and Norbury, human antipodes I Goold 
was a little man, all airs and graces, exquisitely fastidious, a 
master of every thing, judice Tom ; and, taking his finish and 
his attainments together, rated himself somewhere between a 
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Crichton and a Chesterfield I He sang, he danced, he argued^ 
he rode, he declaimed, he even brushed his hat better than 
any body in the world I Harmless yanity, counterpoised by a 
thousand sterling qualities. An excellent Nisi Prius fencer, 
he rose at times to a high order of eloquence. A pamphlet, 
published by him in early life, in answer to Burke's celebrated 
'^Keflections," attracted the notice of that great man, and 
procured him the distinction of an invitation to Beaconsfield. 
Had Goold been contented with the world's estimate of him 
as he really was, all would have admitted him to be an emi- 
nent man. But he sharpened censure, and at times excited 
ridicule, by aspiring to be, what no man ever was, in every 
art, trade, science, profession, and accomplishment under the 
sun — a 9te plus uUra. This foible was carried to a pitch 
almost incredible. Expatiating one day on the risk he ran 
from a sudden rise of the tide, when riding on the north 
strand, near Dublin, he assured his hearer, ^^ had he not been 
the very best horseman in existence, he must inevitably have 
been drowned — in short, never was human being in such 
danger." " My dear Tom," his friend answered, " there un- 
questionably was one in greater, for the poor man was drowned 
there that very morning." "By heavens, sir," thundered 
out Gt>old, ^^ I might have been browned, if I chosel^ 

Such was the man upon whose harmless eccentricities 
Harry Grady delighted to practise ; and in Munden's prime, 
broader farce was never witnessed.- Grady was like Goold 
in stature, but of clumsier formation. To a rich fund of 
Irish fun and constitutional vivacity he added at times a 
vulgarity not his own, for the sole purpose of shocking his 
antagonist. It was a most amusing thing to see Goold re- 
coiling from what he manifestly considered the humiliation of 
such a contact. His face looked horror — his fastidiousness 
was in convulsions, and his agitated dignity truly ludicrous, 
as he aflfected alternately to despise and disdain what he 
could not avoid enduring. All would not do. The ground 
and lofty tumblii^ was irresistible. Grady actually seemed 
to revel in drollery. The broad jest and eternal chuckle now 
disgusted, and now distracted Goold. But, poor man, what 
was he to do? If he politely remonstrated, Grady blandly 
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told him " his relief was in equity.'* If he turned to the 
Bar, the titter was but suppressed, — if to the gallery, they 
were all in a roar, — and, if in his despair he looked up to the 
Bench, there he saw Norbary rolling to and fro, his face 
radiant with undisguised delight* It was on such occasions 
that the late excellent Doctor Shepherd, of Gateacre, used to 
excuse himself for frequenting the Irish Common Fleas, on 
the humourous ground that ^^ his profession withheld him 
from the theatre, and he was very fond of farce.^ Goold 
possessed powers of eloquence to which Grady knew he could 
not aspire, and his sound common sense forbade the ambition. 
But he was not wanting in a counterpoise. Upon features 
capable of the most comic expression, he performed a running 
accompaniment to the other's sublimities. When Goold was 
in the clouds, Grady cut capers on the earth, to which gravity 
was a stranger. Often enough when Tom soared highest 
was he horrorngtricken at the roar with which the pantomime 
of which he was unconscious, checked his flight. One of 
Grady's most efficient weapons was his right eye I By the 
mere dint of winking it seemed much smaller than the left 
one, and so much did he rely on it that he thus one day 
accounted for a fit of despondency, very unusual with him, — 
** My dear fellow, I'm ruined — my jury eye is out of order ^ 
He could say bitter things too, pleasantly enough ; but the 
honey did not always extract the sting. Allusion has been 
already reluctantly made to Norbury's taste for a capital con- 
viction. Chafed during a trial he took his revenge by thus 
alluding to it: — *^ The incident reminds me, my lord, of a 
judge I have heard of, who was never known to weep but 
once, and that was in a theatre." " Deep tragedy, I suppose, 
Mr. Grady." " Far from it, my lord, it was at the Beggar's 
Opera, when — Macheath was reprieved.^^ This fitted but too 
well, was voted fact by acclamation, and became of Norbury's 
life the least apocryphal tradition. Every body said it was 
so natural that it must be true. Both these men were very 
able Nisi Prius advocates. Goold became a Master in Chan- 
cery, and died about a year ago. Grady held the lucrative 
office of counsel to the Commissioners of Customs, and in a 
green old age still enjoys, unenvied, a well deserved pros^ 
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perity. Long may he do so. ^ So much for the Common 
Pleas, temporcy Norbury. 

But we have strayed so long there, we have scarcely time 
for a stroll through the Four Courts. Yet it is worth the 
trouble. The hall of that building is a spacious circle, sur- 
mounted by a very beautiful dome, beneath which were then 
daily collected aU the Bar bustlers, and all the idlers of 
Dublin. Let us suppose ourselves there in the year 1806, 
(alas, forty years ago!) and commence our introductions. 
And stop. Mark well that slight, short figure, with restless 
gait and speaking gesture — he with the uplifted face, ob- 
truded under lip, and eyes like living diamonds. See how 
the young men cluster round him. Observe the spell-bound 
gaze — hark to the ringing laughter. That is Curran — the 
imique, the wonderous, the inimitable, Curran, — who spoke 
as poets in their inspiration wrote, and squandered wit with 
Babelsus' profusion. Curran, whose words, merry or mourn- 
ful, as his country^s music, commanded tears or laughter at 
his bidding. Curran — in evil days erect amidst the grovel- 
ling, pure amidst the tainted — in public life the most con- 
sistent of patriots — in private, the most social, exquisite, 
enchanting of companions. 

Pass we away from him. Times never to return or be 
forgotten. Hours to which his genius gave the wings of 
angels, as bright and swift, and, sad to say, as transient in 
their flight, rise up before me, and forbid aught else to 
mingle with their memory.^ And lo, singularly enough, 

* We regret to state that Mr. Grady died when this contribution was in the 
press» 

' To those who did not know Curran, this will seem exaggeration ; but it 
wiU seem so only to those. Lord Byron, who knew him when he was ten years 
older, and past his prime, has left the following record, in his Diary and Letters, 
of the impression made upon himself: — 

** I have met Curran at Holland House. He beats every body — his ima- 
gination 18 beyond human, and his humour (it is difficult to define what is wit) 
perfect. He has fifty faces, and twice as many voices, when he mimics-.- I 
never met his equal." 

«* Letter to Moore, 1813. 

** Curran — Curran's the man who struck me most Such imagination I there 
never was any thing like it. He was wonderful even to me, who had seen 
many remarkable men of the time." 

Again : — ** The riches of his Irish imagination were exhaustless, / have 
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here comes MacNally — Leonard MacNally — Curran's junior 
in most of the state trials consequent upon the dreadful 
" '98." We have lived to hear the question, — 

« Who fears to speak of* 981' " 

I do for one. I fear even to think of it. Accursed year of 
blood and terror — of torture and conflagration — of widows 
and of orphans! May the annals of mankind never be 
stained by such another I When the pitch-cap and the 
triangle had done their work, and the drum-head courts' 
martial allowed the law to speak, MacNally became pro- 
minent on the scene. His very appearance fixed attention. 
Not naturally deformed, he yet seemed so. He had the 
misfortune, it is said, to have all his bones broken at one time 
or another. He parted company with both his thumbs, and 
either would not, or could not, tell how; the latter most 
probably, as he always accounted for it, but never was there 
a tune richer in variations* He had one leg longer than the 
other, and one arm shorter, and limped like a witch. His 
eyes and voice pierced you like arrows, and served him well 
in cross-examination. Had MacNally devoted himself to 
literature, he would probably have been distinguished. His 
opera of Bobin Hood, once very popular, still keeps the 
stage. It was a common practice with the juniors to play 
on his vanity respecting this production and the vast sums it 
brought him. The wicked process was this. They first got 
him to fix the aggr^ate amount, and then, luring him into 
details, he invariably, by third-nights and copy-rights, quin- 
tupled the original. This was a good pendant to the way he 
lost the thumbs. But the fault lay in the strength of his 
imagination being greater than that of his memory. He was 
more fortunate in his dramatic than in his legal lucubrations. 
As his chief practice at the Bar, at one time considerable, lay 
in the criminal Courts, he thought himself called on to pro- 
duce a law book, which resulted in the publication of his 
" Justice of the Peace." This was meant to be a practical 

heard that man speak more poetry than I have ever seen leritten, though I saw him 
seldona and but occasionally." (Diary.) This is true description, and would 
have strengthened by acquaintance. 
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work for the special guidance of the country gentlemen. 
Eminently practical it soon proved to be. Before six months 
elapsed most magistrates in Ireland were personally familiar 
with the perfections of a writ. It was a high treat to hear 
the author's cross-examination of one of the victim students. 
" In the name of Heaven, my good man, what could have 
prompted you to act in such a manner?" '^Prompted me I 
Mr. MacNally — Mr. MacNally, I*m more than astonished 
at you. I acted on the authority of your own book." "Oh, 
my dear Sir, I am humbly conscious of its too numerous 
defects ; but I pledge myself to you to correct them all, when 
— it comes to a second editionJ' MacNally's originality and 
supposed patriotism rendered him an especial favourite with 
Curran. His was the last hand he shook in Ireland previous 
to the visit to this country, which terminated in his death. 
Associated intimately in the treason trials, neither of them 
were supposed particularly adverse to the cause which they 
defended. Having mutually agreed not to enrol themselves 
in the "lawyers' corps " organised at that period, Curran was 
much surprised one morning at his friend's announcement 
that he meant to become a member I " Have you considered 
the risk you run, my dear Mac?" said Curran. " What do I 
care for risks ? Who doubts my courage ? " •* No one who 
knows you ; — but the risk you run is from mutiny, — from 
disobedience of orders. You'll be shot. When the adjutant 
cries 'march,' you'll unquestionably kaltJ* 

Amongst the memorable men they defended was the 
Reverend Mr. Jackson, once well known in England. He 
had been secretary to the celebrated duchess of Kingston, 
and was understood to have composed all the letters in her 
envenomed controversy with Foote. Becoming unhappily 
imbued with the sedition of the day, he was betrayed by an 
associate, dogged to Ireland by the directions of Mr. Pitt, 
and, when the plot was ripe, convicted of high treason. In 
order to avoid judgment and attainder, he took poison, and 
died in the dock unsentenced. As MacNally bent over the 
dying man, he faintly whispered : ** JFe have deceived the 
senate.^^ 

It sickens the heart even to think on the tragedies enacted 
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in these times. The miserable man who sold Jackson's blood 
received lOOZ. a year, as the purchase money, from his em- 
ployer. Alas, what times they were I Society became chaos. 
No man dare trust his bosom friend — if he did, the scaffold 
repaid his confidence. Wretches actually sat at the table of 
their host, and dandled his children on their knee, while they 
were making or collecting evidence for his conviction. What 
a scene was disclosed on the trial of the Sheares' I The very 
air seemed murky with prejudice. It was in such scenes, 
while vainly pleading for the lives of others, that Curran 
achieved his own immortality. We have heard him say he 
never felt safe amid his military audience, and often addressed 
a jury with bayonets at his breast. It was on one of these 
occasions that he thundered forth, while every eye gleamed 
on him with fiiry, — " Proceed to your office. Assassinate me 
you may — intimidate me you cannot." In Westminster 
Hall how strangely must it sound to hear of a law Court 
peopled by military, and a Bar with their robes worn over 
their regimentals I Yet in 1798 — 99, such was the spectacle 
which Dublin often witnessed. 

Prominent in the crowd, and not a mere spectator, stood 
Peter Burrowes, the friend of Tone, of Emmet the elder, 
and of Plunket. With a profound intellect he was simplicity 
itself. He walked the earth neither seeing or hearing any 
thing around him. As he rolled his portly figure through 
the streets, his hands in his breeches' pockets, and his eyes 
glaring on his oldest friend as if he had never seen him, it 
was plain to all men that Peter was in the moon. Tins ab- 
sence was invincible, and sometimes produced the most ludi- 
crous effects. One day, being counsel for a defendant in a 
case of Crim. Con.y and intending to cast ridicule or something 
worse on his opponent, he thus broke forth with Us most un- 
musical voice and gasping enunciation. — " But, gentlemen, 
did you observe the glowing description my young friend 
gave of the lady ? With what gusto he dwelt upon each 
charm? May Heaven forgive me, but strange thoughts 
forced themselves uppermost! The couplet of the poet 
flashed on me as he proceeded — 

* He best can paint a star, 
Who first has dipped his pencil in * — " 
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He came to a dead stop — a roar from the Bar broke upon 
the silence, when Peter, looking as if just awake, brayed out 
to his junior, *' In the name of Providence, what are they 
all laughing at ? " The odd stop — the vacant stare — the 
earnest interrogatory — produced an effect which sets de- 
scription at defiance. Peter repaid the friendship of Lord 
Plunket with a return bordering on idolatry. In the memo- 
rable contest between his friend and Mr. Croker for the 
representation of the university, the state of the.poU might 
have been gathered from his aspect, — bright or black as the 
votes alternated. At last victory declared itself, and out he 
rushed into the court-yard as thoroughly intoxicated with 
joy as ever was Irish gentleman with whisky ! In aught 
which affected the interests of his friend, his faculties em- 
barked themselves tiU they became perfectly bewildered. 
Some still living, perhaps, may remember his motion for a 
criminal information against a printer, in the matter of Robert 
Emmet. It was a subject which deeply affected the feelings 
of Mr. Plunket, and no wonder. Emmet was represented 
in his dying speech to have reproached him as the teacher of 
the principles for which he was about to suffer,— as having 
been the constant guest at his father's table, and of having, 
after being warmed in his bosom, stung his son to death ; a 
dreadful accusation, but utterly unfounded. The assertions 
were not true, and Emmet never gave them utterance. He 
was far too noble minded. The whole was an interpolation 
of some personal enemy. There is nothing, however, which 
has such vitality as slander. Dissect it as you may, like a 
dissevered serpent its venom will still quiver with a simulated 
animation. Plunket .had, in two several affidavits, vainly 
supposed he had established his vindication. He was now 
compelled to make a third, and Burrowes moved on it. 
Every body knows the prosecutor's three names, William 
Conyngham Plunket. Peter was big with the importance of 
his motion. His heart began to palpitate — the throb by 
degrees mounted to the head, till heart and head together 
danced the hays through the three luckless names. It was, 
now " Mr. Conyngham " — now, " Mr. Wm. Conyngham " 
— now, *' Mr. William Plunket Conyngham," — but, by no 



U The Irish Bar 

chance did he ever stumble on the right one I His grandest 
exploit, however, in this line, took place at one of the assize 
towns on his circuit. A murder, which caused much excite* 
ment, had been ccHnmitted, and he had to state the case for 
the prosecution. In one hand, having a heavy cold, he held 
a box of lozenges, and in the other the small pistol ball by 
which the man met his death. Ever and anon, between the 
pauses in his address, he kept supplying himself with a 
lozenge — until, at last, in the very middle of a sentence his 
breast heaving and his eyes starting, a perfect picture of horror, 
Peter bellowed out — "oh — h — b, gentlemen — by the 
heaven above us — I've swallowed the bull — Uet" We have 
endeavoured by. the orthography to convey the pronunciation 
— as to the manner, it is totally out of the question, to at- 
tempt it. It is gratifying to record that, through Lord 
Plunket's friendship, the last days of Burrowes were those 
of ease and contentment. About two years ago he died in 
London, at the age of ninety, in the enjoyment of 1600Z. a 
year, the retiring allowance of an insolvent commissioner. 
He and John Parsons, uncle to Lord Bosse, were the first 
commissioners appointed in Ireland, and the appointments 
were understood to have come just in time. Kites — in this 
matter of fact country, prosaically called accommodation 
bills — had long flown between them; so long indeed, that the 
flight grew somewhat feeble. Parsons was himself an ori- 
ginal and a wit A tall, laaky man, he gave effect to his 
waggeries by a peculiar lisp. The retrieved associates on 
their way to Court for the first time, indulged naturally in' 
mutual gratulations. '^ What a lucky hit, (said Peter,) who 
could have expected it?" "Every body, Peter. What 
else had we before us, but the benefit of the act f '* There 
was a grave, literal meaning about Parsons's notabilia which 
at once affiliated them. One instance occurs to us in his 
answer to a crown solicitor on circuit. This man had an 
awful halt in his gait, and limped hastily up to Parsons in 
the streets of Trim, with — " Pray, Mr. Parsons, did you 
happen to see Mr. MacNally walking this way ? " " Upon 
my word, sir, (was the answer), I never saw him walking 
ant/ other way.^ 
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But — a truce to this gossip. It is time to pause. Bemi-^ 
niscences there are many still remaining^ but pleasant as they 
are, they are oioumful also. The generation of which we 
speak, and which, in our own time, lived and moved, and 
had its being, has gone before us, and their words, as we 
recall them, seem echoes from the grave. Fare thee well, 
then, old associates I In this record of the past, where, such 
is human nature, weakness will of necessity intrude on 
wisdom, I call your shades to witness, no ill-nature mingUs. 
The lime I passed with thee was the morning of my life, 
and &in woidd I preserve its recollections, even as I remember 
itself, pure and bright and cloudless. 

It is time, perhaps, the curtain should descend. Yet can 
it be without one parting glance at thee, quaint Allen, and at 
thee, albeit nondescript and indescribable, old Jerry Keller ! 
Allen was a person sui ffefieris; a phenomenon, a lawyer 
"without guile;" simple, learned, abstracted; though in the 
world, he was not of it. Foiled in several attempts to obtain 
a fellowship in Dublin University, there can be no doubt 
he was somewhat crazed by the continued aj^lication. For 
an examination, comprising all the sciences and all the clas- 
sics, the preparation is, necessarily, painful and laborious. It 
was said that AUen had undergone four disappointments, and 
more was the pity, for he was, as the Irish panegyric goes, 
" honest to a fault." Thus soured in the outset of life, he 
contracted peculiarities with which it was somewhat danger- 
ous to tamper. An insolent attorney once woefuUy rued the 
experiment in the hall of the Four Courts, Allen dashing 
his bar wig in his face and nearly blinding him with the 
powder. They met, as a matter of course. The attorney 
fired and missed ; Allen, brandishing his pistol wildly over 
his head, vociferated to his awe-struck second, — " Shall I 
rush on him with a shout, after the manner of the ancients?^ 
Many, still surviving, recollect the memorable " appeal of mur- 
der," Allen being for the appellant, MacNally for the re- 
spondent, and Downes presiding. What a scene it was ! 
The solemn, snuffling, ponderous chief, almost justified 
Curran's soubriquet of the " Quagmire," so awfully did he 
shake. Perplexed and somewhat terrified, he addressed him- 
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self to Allen — " Have you any precedent. Sir, — any au- 
thority to cite to us for this most extraordinary proposition?" 
** I have, my Lord," (replied Allen, whose enunciation was 
slow, measured and pompous,) ^^ the authority of the most 
ancient Court on record, — the august Areopagus of Athens ! " 
" And I," (squeaked MaoNally,) ** meet it with an authority 
more ancient still — our own immortal Shakspeare 1 Do you 
remember, my Lord, the coaxing invitation to poor Bamardine, 
— * Come out, Bamardine, — come out and he hanged f ' * Not 
I,' quoth Bamardine, * ifs not convenient ! ' " Allen, however, 
despite the Areopagus, produced many and apposite autho- 
rities, and drew deeply from the most recondite sources. But 
long and sorely did this chafe MacNally, upon whom the 
barbarous Latin and the Norman-French might have been 
palmed for Hebrew. Much did he endure, but he could hold 
out no longer — "In the name of heaven, I ask it, is a living 
man to be sacrificed to the dead languages ? If my client is 
to die, I demand for him, my Lord, the benefit of the ver- 
nacular I " The arguments proceeded. The advocates waxed 
warmer, andDownes shook proportionably at the prospect 
before him. Only just to think, on his being fated to figure 
in his grey old age as a judicial bottle-holder 1 He, the very 
model of ermined proprieties 1 So officially formal and so 
personally pure, that he should have lived under Elizabeth — 
a virgin judge I "Can it be possible," (he piteously ex- 
claimed,) " that this * wager of battle ' is seriously insisted on ? 
Am I to understand this monstrous proposition as being 
propounded by the bar, that we, the judges of the King's 
Bench, the recognised conservators of the public peace, are to 
become, not merely the spectators, but the abettors of a mor- 
tal combat ! Is this what you require of us ? " ** Beyond all 
doubt," said Allen, " and from the ancient books, the manner 
of it is to be thus. Your Lordship is to be elevated on a 
lofty bench, with the open air above you, the public before 
you, and a platform beneath you, on which the combatants 
are to fight until the life of one of them's taken." " Ay," 
(again shrilly squeaked MacNally,) " from the day-light to 
the dusk, till your Lordship calls out to us, * I see a star.' 
This is the consequence of Mr. Allen's proceedings." As 
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good luck, however, would have it, at this critical monnent 
the case of Abraham Thomtou turned up in England,-— 
quite as much to the horror of Lord EUenborough as to the 
relief of Downes. 

The appeal failing in England, the Irish proceeding shared 
its fate, and the Legislature has since rendered the recurrence 
of this barbarous process impossible. Perhaps here it may 
be only right to add, in reference to the Lrish Chief Justice, 
sotne of whose peculiarities we have noted, that he was 
patient, impartial, and, for the times, learned. 

Of Keller, Jeremiah Keller, familiarly called Jerry, it is 
difficult to speak, speaking justly, mirth and melancholy so 
blend with the recollection. Possessing talents of the very 
highest order, he dwindled into a cypher. Capable of every 
thing, he achieved nothing. An independent spirit more than 
counteracted his superior powers. He was ignorant of the 
arts by means of which blockheads distanced him. Simpleton 
enough to rely on merit in a venal age, when all around him 
was corruption, — when the Bench was purchased by the sale 
of the country, and it was said of some that they never had 
been advocates until they became judges, — no wonder 
Keller rose not ! He failed in the very elements of success. 
He sought no character for himself by whispering away 
another's. He had not studied even the alphabet of buggery. 
He was neither obsequious to an attorney's wife, nor amorous 
of an attorney's daughter, nor even ambitious of being an 
attorney's host ! When most men around him founded all their 
hopes upon the prandial investment^ Keller gave no dinners, 
and, of course, got no clients. The degrading custom was so 
notorious in those days (now, of course, become obsolete), 
that Grady alludes to the failure of the speculation in his 
own case, actually as a reason for relinquishing the profession. 
He plaintively exchdms, in his poem called ** The Nosegay," 

** I lost in mutton what I gained by briefii ; " 

never calculating that an attorney's "appetite grew by what it 
fed on." Keller at last, worn out with hope deferred, in an evil 
hour sought refuge in society. That wounded spirit, which 
might have led juries captive, or enchained a senate, appeased 
itself by "setting the table in a roar." The bottle, if it must bo 
VOL. VII. C 
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told» became a substitute for the brief ; and all that remaiiw of 
talents sadly sacrificed, are the random sallies which sprang 
from its inspiration. Bitterly conscious must he have been 
of this, when seeing Mayne, the solemn Mayne, who never 
learned a laugh, taking his seat upon the Bench, he was 
overheard muttering to himself— *^^ What is Newton worth, 
when there's Mayne risen by his gravity, and here's Keller 
sunk by his levity ?" Keller's person was portly, his aspect 
solemn, and his whimsicalities so peculiar that they might be 
recognised at once. As Curran said, ^^ There was no mis- 
taking them, — ^ the name was an the blade.^ 

There was, on the Munster circuit which he went, a Boman 
Catholic barrister of the name of O'Gorman, a most e:E^cellent 
man, whom Lord Anglesea did himself credit by promoting. 
This gentleman naturally took part in the emancipation 
struggle, but, as Keller chose to fancy, too prominently. 
Observing him one day at the Bar mess, rather mistaking his 
dish, he called out, — ** What, O'Gorman, you of all men, 
eating meat on a Friday 1 " <« Do you think, Jerry," said 
O'Gorman, « that I have the Pope in my belly ? " " No, but 
a great deal of the Pretender in your head." It may easily 
be supposed, from what has been already stated, that Jerry's 
law was not weighter than he could carry. He was by no 
means pleased at any allusion to this subject, nor very 
particular in revenging himself if it was made. There was 
a Inckless attorney, in the city of Cork, who had a mal- 
formation of the hands. During a session he and Keller 
differed in the construction of an Act of Parliament, Both 
grew warm and pertinacious. At length the attorney sent 
for the statute, and, spreading his spider fingers over a sec- 
tion, exclaimed in triumph, — "I knew I was right — the 
barrister's beaten -^ here's the clause for you." ^^You are 
right for once," said Jerry, " I always thought them more 
like claws than hands." Notwithstanding an occasional 
moroseness, Keller was very much beloved by the profession. 
The successful had no cause for envy, and others, whom his 
sarcasms wounded, found an apology in his disappointments. 
There were times, however, when forbearance itself was in 
danger of being exhausted, after dinner especially. Mr. Ni- 
cholas Philpott Leader fell one evening under his extreme 
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displeasiii^ and was bdbbooxed aooosdiB^y* Leader's hair, 
it VDxaA be \ft&am^ was aoBoewha^ friezled, and hk prin- 
ciples quite liberal enough. The difference arose from that 
fertile eooroe of all differences in Irehiod — «a political dL»- 
cossioB^ and Kellar* foiled in the argument^ launched out 
into the most outrageous personalities. The outside of poor 
Leader'e head, and its intericnr cmiformation, divided be- 
tween th^DGL sarcacnns the most offensive. Leader felt called 
upon to notice it, and a man of war, at daylight, wakened 
Jerry out of his sle^* Loudly and gruffly did he grumble 
at the intrusion, as he poked his red woollen night-cap over 
ihe counterpane. ^^In the very grey of the morning, too," 
said EdUer, ^and this you call good breeding." '^I tell 
you what, Mr. EieUer, 111 have none of your waggery,—- 
Fm not hese to be itzifled wi&; Mr. Leader's wrongs must 
be at4»ied for within the hour, look at your dressing-table 
and you will see that I'm in earnest.^' Jenry looked up, 
and a pair of Wbgdais met his bewildered vision. ^^Ihope, 
sir^" said he, ^^you mean to offer me no violence in my bed." 
^^ You must not feur that, Mn Keller, I pledge my honour 
to th«t." « Very well, then," said KeUer, « /'« not get up 
Uh-dajf; so now be off at once to your principal, and tell the 
tpoollj^keaded republican I forgive Mm.^ A day thus passed 
over iim wmth of Lead^, whose chajcacteiistic good nature 
soon yidded to the general decree, — that after dinner Jerry 
was to be privileged. Peace be to thy frailties — much beloved 
old JefTj — heirs enough to them are left behind thee ; but 
to iSbj atoning qualities, a pi^uiace of sne^ers can furnish 
BOiuceeisori 



ABT. n. — LAW OF DISCOVERY SELF- 

CEIMINATION. 

A QUESTION of great importance and some nicety touching 
the law of evidence was lately discussed before the twelve 
Judges. It was, whether statements forced from a person by 
cross-esamination in a Court of justice against his will, and 
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by the pressure of the presiding Judge^ could by law be given 
in evidence to convict him upon a trial for a criminal offence. 
On the one hand it was argued, that no man was bound to 
criminate himself, and that if any compulsion were used to 
make him do so, the law of England would protect him from 
having what he had said under such pressure, used against 
him. On the other it was insisted, that, although perhaps 
the Judge might have been wrong in forcing the examinant 
to answer, still the answer once given was evidence. The 
discussion arose out of these circumstances. An action was 
brought against one Booth on an acceptance, purporting to 
be his. The- defence was forgery, and evidence was given 
on both sides, some witnesses swearing, that the acceptance 
was in Booth's handwriting, and some that it was not. At 
last one G. who was the drawer of the bill, was called for 
the defence; and he swore, that the handwriting was not 
Booth's. Being cross-examined for the plaintiff, after stating 
that he had himself bought the blank stamp, and had drawn the 
bill, that the stamp had never been out of his possession till 
it was filled up, and that he had no authority to put Booth's 
name upon it, the examination proceeded thus: — Q. Did 
you know what you came here to prove ? ^. I did not, till 
I came into the box. ' — Q. Do you know what you are at- 
tempting to prove ^ A. 1 do. — Q. What 1 do you mean to 
say the acceptance is a forgery? A. I mean to say it is 
not in Booth's handwriting. — Q. Not in Booth's handwriting I 
Who accepted it? -4. I am in the hands of the Court. 
Lord Denman. — It must be answered. The cross-examina- 
tion then proceeded at great length, it becoming more evi- 
dent upon every answer, that G. had either forged the 
acceptance, or had uttered it knowing it to have been forged 
by some person under his influence. The witness frequently 
objected to answer further, and the Judge as often compelled 
him. After a long cross-examination the Judge summed 
up, the jury gave their verdict for the defendant, thus find- 
ing the acceptance a forgery, and the Judge committed G. 
to prison, and bound a reporter over to prosecute him for 
forging or uttering a forged acceptance. He was tried at the 
Central Criminal Court, and convicted ; his answers on the 
previous trial being used against him. But it having been 
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insisted, that his answers ought not to have been used against 
him,^e point was reserved for consideration by the Judges, 
and it is still sub judice. Meanwhile we think, that it may 
be useful, if, without interfering with the point immediately 
before the Judges, we offer to our readers some observations 
upon the existing state of the law as to discovery and self- 
crimination, and offer some suggestions as to what true policy 
requires that the law should be. 

Of course, nothing can be more clear than that it is an es- 
tablished principle in the law of England,' that no man is 
bound to criminate himself, or to answer any question, the 
answer to which may tend to subject him to punishment, pe- 
nalties, or forfeiture. No doubt he must answer any question 
put by competent authority, the answer to which may tend to 
show that he is liable to some pecuniary or other demand of a 
civiZ nature, not being in the nature of penalty or forfeiture, 
but further than that, generally speaking, he is not bound to 
go. And not only is he privileged against answering the 
plain question, ** Did you commit such a crime ? " or, *^ Have 
you incurred such a penalty ? " but he is privileged against 
answering any question, the answer to which, either in the 
negative or the affirmative would furnish, as Lord Eldon fre- 
quently expressed it, even a link in a chain of evidence to 
convict him. How far this is wise, we will not, at present, 
stop to inquire. Our ingenious neighbours on the other side 
the water think differently from us. They allow of judicial 
examinations of a suspected criminal with the view, of ex- 
tracting evidence from him of his guilt. But the results of 
their practice do not invite us to follow them. The other day 
one of the great officers of the Crown in conducting an ex- 
amination of the Due de Praslin, assumed his guilt, as a 
matter too evident for dispute, and on that very ground urged 
him to confess. Now to us it seems, that if the Diike's guilt 
were so very evident, justice might have been reached with- 
out resorting to such pressure upon the supposed criminal's 
conscience, and that, if it were not, the method of proceeding 
was most insidious and unjust, and if so, was unbecoming, an 
officer, who on that occasion was iacting as the representative 
of the very fountain of justice, — the Crown. No doubt the 
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power aS infem^thig an aecctfed pemm would he a most 
powerftil aid in hrhiging the guiltj to jtistice ; and if the in* 
terrogation were conducted on perfectly fair principles, and 
the party examined had all proper assistance to enable him 
to meet the case attempted to be raised agiunst him, the 
good might be secured and all evil avoided; but it must 
never be forgotten, that an inquiry of this kind is conducted 
by power against weakness — by society against an indi- 
vidual, — by a person skilled in the art of examining, and 
perfectly collected at the time, against a person unskilled and 
frequently confused by terror, —by a person at large against 
a person in custody, — and in short, that every advantage is 
on the side of the interrogator, and every disadvantage on the 
side of the examinant, and, as at present advised, we are dis- 
posed to adhere to our cold and dignified abstinence from 
means, which we could use most effectually, if we would, and 
submit to the evil of permitting the guilty occasionally to 
escape, rather than fall into the very undignified courses of 
our neighbours. 

Be this, however, as it may, it Is certain, that by the Law 
of England no man is bound to answer any question the 
answer to which, one way, would tend to criminate Imn, or 
expose him to pecuniary penalties or forfeiture. We use the 
expression *'one way," because if the answer either way, 
whether in the negative or affirmative, would so tend, he is 
clearly privileged from answering. In the East India Com- 
pany V. Campbell^ it was argued, that the defendant ought 
to be compelled to answer, because " none of the questions 
would harm him if he answered in the negative, as he 
might;" but the Court said, *'the rule is, that the Court 
shall not oblige one to discover that which, if he answers in 
the affirmative, will subject him to the punishment of a 
crime ; for it is not material, that if he answers in the ne- 
gative it will be no harm." We use the expression, would 
" tend to^ criminate him, because an examinant has a right to 
refuse to answer any question, the answer to which would 
form even a link in a chain of evidence to convict him. 

In Cates v. Hardacre^ an action was brought on a bill 
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of exchange* The defence was xmry, and a ^tness being 
called to prove the defence, the bill was put into his hands^ 
and he was asked, tohether he had ever before had it in his pos^ 
session f Before he had answered, the plaintiff's counsel 
asked him, whether he had not been indicted for usury ? and 
on his saying he had, the counsel cautioned him against 
answering questions, the answers to which might tend to 
criminate him. The witness then said, that he thought his 
answer to the question proposed would have a tendency to 
convict him of usury, on which the presiding Judge told him 
that, if he thought so, he was not bound to answer the ques- 
tion. The witness declined to answer, and the consequence 
was, that the plaintiff got a verdict. On motion for a new 
trial, it was urged that the ruling was wrong, for that it was 
not sufficient that a witness thought that his answers would 
tend to criminate hiqi, but that it ought clearly to appear 
that they would have that effect. But Mansfield, C. J., said, 
"Your questions go to connect witness with the bill, and 
they may be links in a chain.^ In Claridge v. HoareS Lord 
Eldon said, *' The defendant is not bound to answer to any 
fact the answer to which may furnish a step in the prose- 
cution, if any body should choose to indict him; and in 
Parkhurst v. Lowten ^ he said, ** A witness is not bound to 
answer any one question among many which^ as a link, has a 
tendency to subject him to a penalty." 

It is true that in Dixon v. Vale^ C. J. Best said, that if a 
witness being cautioned that he is not compellable to answer 
a question that may criminate him^ chooses to answer it, he is 
bound to answer all questions relative to that transaction^ 
and cannot be allowed to object, that any further question 
has a tendency to criminate him." And in East v. Chap- 
man*, C. J. Abbott, upon being appealed to by a witness^ 
who on his examination in chief had stated much that was 
material for the defendant, but objected on cross-examination 
to answer whether the manuscript of an alleged libel was not 
in his handwriting, said, *^ I think, having given evidence, 
you must answer. You might have objected at first, but 

> 14 V. eS. « Sw. 202. 

• 1 Can. ^ Payne, 279. * 2 Carr. & P. 57S, 
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BOW yon must go on^ otherwise the jmy will only know half 
the matter." But in Ex. p. Cossens re Worrall^ Lord 
Eldon is represented to have said^ ^' I apprehend' that, if a 
man has gone on answering questions that had a tendency 
to criminate him, he may stay in answering those questions 
whenever he pleases. You cannot carry him further than he 
chooses Toluntarily to go himself.'' 

But, when we have got thus far in ascertsdning the rights 
of the examinant, still a great practical di£Sculty remains. 
Who is to be the judge, whether the answer will or will not 
tend to peril the examinant? How much is to be told by 
him before the obligation to tell more ceases ? It has been 
sometimes said, the Court must be the Judge, and the ex- 
aminant must tell the Court enough to enable it to judge 
how far the excuse for not answering is a bondjide one. But 
this argument assumes that the examinant must furnish links 
in a chain of eyidence to convict him, in order to avoid 
furnishing Jinks in a chain of evidence to convict him, and it 
seems, therefore, self-contradictory. Others have said, all 
must be left to the witness's own conscience. He must 
swear, that he believes, that answering will endanger him, 
and if he does that, the Court must be satisfied. What I 
may he decline to hint even at the supposed crime, and 
merely say, ** Answering will tend to convict me of a crime," 
without even defining the crime, and without giving any ex- 
planation as to how the answering will have such tendency ? 
These are the two extremes. Each is objectionable. The 
one seems to put every thing in the power of the Court, the 
other every thing in that of the examinant. The one would 
enable the Cotirt to go great lengths in compelling an ex- 
aminant to help to convict himself; the other would enable 
an unwilling witness or examinant to go great lengths in 
suppressing truth and baffling justice, without exposing him- 
self even to the risk of being punished for pequry. There 
are, indeed, some cases, which have narrowed this field of con- 
troversy, but they have not altogether cleared away the 
difficulties, the truth being, that the difficulty is so in- 
herent in the subject, that it is inseparable from it. In 

» Buck. 531. • P. 545. 
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Yaillant v. Dodemead \ Lord Hardwick said^ " These ob- 
jections to answeriDg ought to be held to very strict rules ;" 
and in every case it has been assumed^ that so much of the 
ground for not answering^ as is supplied by the examinant^ 
must be fortified by his oath. In Moseley, 228. it is men- 
tioned^ that a demurrer by a witness to an interrogatory in 
Chancery was overruled for . want of an affidavit ; and in 
Parkhurst v. Lowten ^, Lord Eldon said, ** At law, the 
witness swears to the facts which privilege him, and 
the Court then decides the question of privilege." And in 
the same case (p. 203.), he says, ^^ It is clear that in some 
way, the Court ought to have the sanction of an oath for the 
facts on which the objection is founded." Of course the 
examinant objecting to answer, may for that purpose assume 
so much of his ground for not answering to be established, as 
is shown by the examining parties' allegations or pleadings, 
and he need only affirm on oath the remainder of his excuse. 
The pleadings of his antagonist will be deemed equivalent to 
his oath.^ In Claridge v. Hoare^ Lord Eldon said, ** The 
bill and plea together" (a plea is of course on oath) " bring for- 
ward the case of an individual charged with felony, and an 
agreement between several other persons, of which the object 
was to prevent a prosecution." 

Such being the law, two important questions arise, bearing 
on Law Reform : — First, does this law promote or impede 
the due administration of justice? And, secondly, can a 
better rule be suggested? To enable us to answer the first 
question, it will be well to examine the facts of a few of the 
cases that have arisen, and see how the law operated in those 
cases. We will select for this purpose Brownsword v. Ed- 
wards^; Sharp V. Evans*; Claridge v. HoareS and a case of 
Westrop V. Benson, heard before the Vice Chancellor in April, 
1822, and of which we ourselves took a note. In Brownsword 
V. Edwards, the object of the suit was to recover an estate, 
and Edwards was interrogated, whether she had ever married 
one Brownsword, the plaintiff's father? She pleaded, that 
Brownsword had married her sister, and that, if she answered 
the question in the affirmative, she would furnish evidence 

> 2 Atk. 524. • 2 Sw. 197. » 14 V. 59. 
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aggdnst herself in a proceeding in the Ecclesid^tieal Conrt foi* 
incest. Her plea was allowed, and she was excused answering. 
In Sharp v. Evans, the object of the bill was also to recover 
an estate and its title-deeds, and the plaintiff alleged that 
one Carter, a co-defendant, had bought the estate, and pro- 
cured the title-deeds of the defendant, Evans, after notice of 
the plaintiff's title, and after the plaintiff had obtained a 
verdict in ejectment against Evans; and he interrogated 
accordingly. Carter pleaded the statute 32 H. 8. c. 9. s. 2. 
against buying and selling controverted rights to land, unless 
the seller, or those under whom he claimed, had been in pos- 
session one whole year previous to the sale ; and he then 
averred, that Evans had not been so in possession, and 
pleaded the whole matter as an excuse for not answering. 
The plea was allowed. In Claridge v. Hoare, a father having 
heard that his son, who'was a banker's clerk, had embezzled his 
employers' property, went in great agitation to the bankers, 
and was there induced to transfer a large sum of stock to a 
trustee for the bankers, to cover their losses. He had no 
solicitor to advise him, and the whole arrangement was made 
in a very hurried manner. He was afterwards advised that the 
transaction was illegal, and that he was entitled to have 
his stock back ; and he filed a bill for the purpose against 
the bankers, stating the facts, and interrogating accordingly. 
The defendants pleaded, that the facts inquired of related to 
the embezzlement, and that, if they answered, their answers 
might " subject them to penalties " for compounding a felony. 
Their plea was allowed. In Westrop v. Benson, the plaintiff 
had filed his bill to recover some money he had paid to the 
defendant, and having stated the facts, interrogated ac- 
cordingly. The defendant pleaded the 49 G. 3. c. 186. 
against selling offices, by which penalties were imposed, and 
then averred that, the payments referred to related to trans- 
actions prohibited by the act ; and that he was advised and 
believed, that the discovery sought might subject him to 
the penalties imposed by the act. 

Now, what was the effect of the rule of law in each of the 
above cases? was it not to impede the administration of 
justice ? was it not to defeat right and help wrong ? and in 
each case for the ben^t of a wrong-doer? In Brownsword 
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Vi Edward85 Brownsword was deprived of evidence^ he wm 
entitled to, for the benefit of a person who by the hypothesis 
had been guilty of incest. In Sharp v. Evans, Sharp was 
deprived of evidence for the benefit of a person who had 
been guilty of a breach of the statute law. In Westrop v# 
Benson the same ; and in Claridge v. Hoare, an agitated 
father, over whom an unfair advantage had been taken^ was 
deprived of evidence for the benefit of a person who had, by 
the hypothesis, compounded a felony. Did not the law, in 
each of these cases, impede the administration of justice? and 
were not its results much to be lamented? The civil rights 
of innocent plaintifis were denied, that guilty defendants 
might be sheltered from the consequences of their guilt. 
This would be to be regretted, if the peril of prosecution had 
been real ; biit it should be remembered, that in each of the 
above cases, the probability was that no prosecution would 
ever be instituted. Who ever heard of a sister who had 
married a deceased sister's husband being prosecuted for in- 
cest in the Ecclesiastical or any other Court? Who ever 
heard of a person being prosecuted imder the statute of 
Henry VHI. for buying controverted rights to land ? Who ever 
heard of a banker being punished as a criminal for getting back 
money, that he had lost, although in doing so he had given 
people to understand that he would wink at a felony? The 
fear of prosecution is in all such cases mere pretence. The 
examinant, who pretends to be trembling, is in fact laughing; 
— laughing in his sleeve, laughing at his antagonist, and 
laughing at the law. He is thanking his stars that he can 
turn the vain threatenings of the criminal law into a real and 
efiectual instrument of defence against the only thing he 
really fears, a civil demand. Fortimately, for the interests 
of creditors. Lord Eldon declined to countenance this ab- 
surdity, when attempts were made to import it into the Bank- 
rupt Law. 

*^ 1 conceive," said he, '^ that there is no doubt that it is one 
of the most sacred principles in the law of this country, that 
no man can be called on to criminate himself, if he choose to object 
to it ; but I have always understood that proposition to admit of a 
qualification with respect to the jurisdiction in bankruptcy, be- 
cause a bankrupt cannot refuse to dis^ver hit estate and effects, 
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and the particulars relating to them, though, in the course of 
giving information to his creditors or assignees of what his pro- 
perty consists, that information may tend to show he has property 
which he has not got according to law; as in the case of 
smuggling, and the case of a clergyman carrying on a farm, which 
he could not do, according to the Act of Parliament, except under 
the limitation of the late act ; and the case of persons having the 
possession of gunpowder in unlicensed places, whereby they be- 
came liable to great penalties, whether the Crown takes advantage 
of the forfeiture or not ; in all these cases the parties are bound to 
tell their assignees, by the examination of the commissioners, what 
their property is, and where it is, in order that it may be laid hold 
of for the purposes of the creditors." ^ 

If the rule had been imported into the Banknipt Law, it 
would have made the whole of that law a dead letter against 
a fraudulent bankrupt, for the bankrupt would have been 
enabled to say, *^ You allege that I have concealed my pro- 
perty ; if so, I have committed a crime ; therefore you must 
not ask me any question tending to show that I have con- 
cealed it, for if you do, you will make me criminate myself." 

The law, then, as it stands, thwarting the true objects of 
justice, the next question is, whether a rule might not be 
suggested, which, in the great majority of cases, would leave 
the ordinary course of justice unimpeded, and would yet leave 
the law to take its course agsdnst criminals in cases where a 
real object was to be attained ; and we would suggest, as a 
means of attaining both objects, an enactment that, if an ex- 
aminant, whether a defendant or witness, be required to an- 
swer a question, and he objects to do so, on the ground that 
his answer might form a link in a chain of evidence to sub- 
ject him to punishment, penalty, or forfeiture, it shall be left 
to the judge's discretion whether he will enforce an answer 
or not, having regard to the general interests of justice ; and 
that, if he does enforce an answer, his having done so shall 
have the same effect as a pardon would have had, or a waiver 
or release of the penalty or forfeiture ; in other words, the 
compelled answer of the examinant should practically protect 
him from that punishment, penalty, or forfeiture, of the fear 
of which he, in most cases fraudulently, avails himself to close 
his mouth, and suppress truth. 

* Ep. Cossens re Wonrall, tibi svpri^ 
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The eflfect of such a rule in Brownsword v. Edwards would 
have been, that the lady who suggested that she had com- 
mitted incest^ would not have been enabled to avail herself of 
her incest to retain her antagonist's property ; its effect in 
Carter's case would have been, that he would not have been 
enabled to avail himself of his breach of the statute of 
Hen. YIII. to baffle his antagonist ; and so of the rest. But 
it may be said, it would be mischievous to give this preroga- 
tive of pardon to Judges. To this we would answer, if 
Judges cannot be trusted, who can ? But we have another, 
and perhaps a better answer — that the pardon in nineteen 
cases out of twenty would only produce the very same effect, 
that the indifference of prosecutors, and the trouble of bring- 
ing criminals to justice already produces in innumerable 
cases, impunity. Does any body imagine that Mrs. Edwards 
was brought to justice for incest; Carter, for buying con- 
troverted titles tojland; Hoare, for having compounded a 
felony ; or Benson for having sold an office ? There is cer- 
tainly no evidence that they were punished, and as certainly 
some evidence that they were rewarded for their crime, for it 
helped them to defeat an antagonist seeking a civil remedy 
for a civil wrong. 

Let us imagine such a rule to have been in existence when 
G. was examined. On G. declining to answer, the Judge 
would have had to consider whether it would be best to com- 
pel an answer at the expense of pardoning G. his forgery, or 
not. He might have thought that G.'s offence, unlike that of 
Mr. Carter, the buyer of a controverted title, was too great 
to be pardoned, however desirable it might be to have full 
evidence in the civil question between the holder and ac- 
ceptor of the bill, and he might have said, I will not compel 
an answer, and might have left the case to the jury in an 
incomplete state. If he had pursued this course he might 
still have committed G. for trial, as he actually did, and 
might have bound the reporter over to prosecute : and if the 
jury had found a verdict for the plaintiff, the Court might 
have suspended the execution of the judgment, on terms, till 
G. had been tried, and thus the justice of the case might have 
been fully met. By such means the rare case of a crime, 
the actual -punishment of which is important to tie public. 
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might be proY^ed for; and in the ninely-nine other caees, in 
which the punishment of the offence is unimportant not the 
slightest practical mischief could arise from the Judge obtaiQ- 
ing the eyidence for the civil purpose at the expense of sacri- 
ficing the public right of demanding conviction and punish* 
menty if any one should choose in the public name to demand it. 

This would in our opinion be the best mode of obviating 
the mischief. The next best would be, to lay it down as a 
general rule, that no statement extracted by the pressure of 
a Court for a civil purpose should ever be admissible as evi- 
dence to subject an examinant to any punishment, penalty, 
or forfeiture. 

It is a curious fact, that since writing the above we have 
chanced to alight on a statute framed on the very principle 
we advocate, for by the 52 G. 3. c 62« s. 35. it is enacted> 
f ^ That no person shall be liable to be convicted by any evi- 
dence whatever, aaan offender against this Act, in respect of 
any act, matter, or thing done by him, if he shall at any time 
previously to his being indicted for such offence, have dis- 
closed such act, matter, or thing on oath, imder or in con- 
sequence of any compulsory process of any Court of Law or 
Equity in any action, suit, or proceeding, in, or to which he 
shall have been a party, and which shall have been bond fide 
instituted by the party aggrieved by the act, matter, or 
thing which shall have been committed by such offender 
aforesaid," 



AET. m. — WRITEES ON THE CONFLICT OP LAWS, 
OR ON PRIVATE mTERNATIONAL LAW. 

PAET in. » 

In the two precedmg parts of these observations we trust we 
have shown — 

I. That there is nothing in the qualities of laws, de- 
signated by the terms personal, real, or mixed, which af- 

« See Pait I. 4 L, E, 318. Part IL 6 L. B., 59. 
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fords any satiisfaotory grounds for th6 solution of the questions 
inyolyed in the Conflictus Legum, or for warranting the ex- 
tension of the laws of one state, into or over the territory of 
another, or for detexmining, of which state the law is to 
preponderate and predominate over that of the other. 

IL That> on the other hand, the independenee and sove- 
reignty of states do not entitle them to establish such laws, 
and issue such orders, within their own territories, with re- 
gard to foreigners, as they may think fit, in the event of their 
having intercourse with foreign nations for commercial, or 
other purposes ; that mere comitas courtesy or convenience, 
dependent on the wiU or caprice of nations, cannot become 
the basis of any valid compulsory right ; that, so far as not 
founded solely on consent, the basis of Private International 
Law must be sought in other more stable and onerous con- 
siderations, than oourtesy or convenience, and can only be 
found in legal or judicial considerations, such as those on 
which the internal jurisprudence, or private law of states, 
rest 

White, however^ we thus place the principles of private, as 
well as public International Law, as being co-ordinate with, or 
on the same level and footing with, the principles of the private 
common law in civil societies or states ; — with the principles of 
the just and the unjust, which precede all human legislation, 
and which the legislative assemblies and judicial tribunals of 
nations, in the course of generations, merely so far observe and 
record, unfold, establish and enforce, we by no means under^ 
value the positive private International Law, which arises in 
the course of civilisation from the consent of nations, either ex- 
press, or implied and virtual, though tacit. When the consent 
is expressed in national treaties, the private International Law 
thereby created may be termed conventional. Such treaties 
are peculiarly a(bpted for the regulation of the intercourse of 
nations in commerce, during peace, and form an extensive and 
important part of positive private International Law between 
the contracting parties. But they do not extend beyond 
these parties, or beyond the time to which they may expressly 
or by implication be limited. They form no part of the 
common or general private International Law; and the 
multiplication of such treaties can never establish a rule 
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bindbig tqMm tUid parties, or generally npcm naitioiis; be- 
cauae each trea^, however often repeated or multiplied, is, ex 
faeie^ oonfessedl j an exception firom the general role or prac- 
tice, which conld not be enforced except under the treaty, 
otherwise there would be no occasion for entering into it; and 
because there is in all bi-latend contracts, as observed by 
Savigny, an element of free will, arbitrary choice, or option. ^ 

Pofiitiye Private International Law may also be con- 
stituted otherwise than by treaties or mutual conventions. 
It may be constituted by the uni-lateral act of a nation. 
Thus, if a govenunent promulgates an internal law within its 
own territory, but affecting the interests of foreigners, which 
it is dearly entitied to do, yet, if foreigners, acting on the 
faith of that law, acquire rights, the nation is bound to fulfil 
the obligations which the rights so acquired may imply. In 
the same way, without any formal mutual treaty or conven- 
tion, nations by long established usage, in the intercourse of 
their individual citizens or subjects, may become bound to 
each other. And in this way various internal regulations by 
states, affecting foreigners, may become part of positive Pri- 
vate International Law against such states in relation to 
other states, not resting merely on comitas or courtesy, but 
l^ally binding, and susceptible of enforcement upon the same 
principle, as an individual living in civil society, who is under 
no obligation to perform a particular act, may become bound 
to do so, either by express contract, agreeably to the rule, 
'pacta sunt servanda^ or the recognised maxim, that reasonable 
expectations, for which adequate grounds have been afforded 
or held out, cannot, honajide^ be, in justice, or legally, disap- 
pointed. 

But besides this limited Private International Law, resting 
merely on consent, either expressed in particular treaties and 
special conventions, or in uni-lateral statutes, ordinances, and 
proclamations, or implied from long established redprocal 
usage, we have seen there is also a General Private Inter- 
national Law, which is not merely a matter of comitas or 
courtesy, to be obsei;ved at pleasure, or not, if found in- 
convenient, not mere ethical rules, prcRcepta virtutum, but 
in reality a branch of what we call Law, susceptible of phy- 

System des Heutigen Romischen Ilecht% I. § 29. s. 1 74. 
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sical enforcement under and in virtue of the juridical relations, 
which arise in the intercourse and mutual dealings of the in- 
habitants of different countries and states. And upon this 
footiDg, we inquire, how the rules of that law, or the rights 
and obligations under it, may be enforced during peace, with-' 
out nations resorting to war, or physical force in their cor- 
porate capacity ? In the progress of civilisation, experience 
shows, each nation comes to have, among other internal in- 
stitutions, a legislative and a judicial power and establish- 
ment The former prescribes rules for the conduct of the 
individuals of whom the nation is composed, and establishes 
what is called the Statute Law of the nation. The latter 
recc^ises such rules of justice, as have grown up in the prac- 
tice and inveterate usage of the people, and decides disputed 
claims, its decisions becoming precedents for the future; 
thereby developing what is called the Common Law of a 
country. Farther, the latter, the Judicial Establishment, 
enforces and gives effect, under certain sanctions, both to the 
Statute Law and the Common Law of the nation. 

Such being the state and condition of the governments of 
civilised nations, it appears that, without nations going to 
war, the rules of Compulsory Justice, in the ordinary 
business transactions of life, which are enforced by the Courts 
of Law of one state, between or among its subjects, may also 
be enforced by these Courts, when the transactions take 
place between the subjects of that state and the subjects of 
other states. And the question comes to be, — how is this 
to be done ? 

When the laws of independent states are identical or very 
similar, no diflSculty can exist ; because in the foreign coun- 
try we receive the same, or similar justice,, as in our own 
courts, and foreigners in our courts receive the same or 
similar justice, as in their own. It is only when the laws of 
separate and independent states are different, that the Con- 
flictus Legum can arise. 

As the number of cases, in which the laws of different 
countries vary, appears from experience to be indefinite, and 
to pervade almost all the departments of the private internal 
law of a nation, it seems unavoidable, in the discussion of the 

VOL. VII. D 
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various questions of the Confiictus Legum^ to run over in a 
cursory manner the whole range of that private internal 
law. Any thing like an exhaustive analysis, is perhaps not 
to be aimed at; but a sufficiently comprehensive view^ it 
should seem, may be accomplished, by taking one of the most 
recent and best arrangements of the subjects of private law. 
And so far as they were not guided by, and did not rely upon 
the continental writers of the seventeenth or eighteenth cen* 
turies on the Confiictus Legum, as authorities, this is what 
Mr. Justice Story, Mr. Burge, and Dr. Fcelix, appear, to a 
great extent, to have done ; the two latter in a more full 
manner. 

Agreeably to his theory of there being no foundation for 
private international law, but the Comitas Gentium, the 
good will, or consent of nations. Dr. Foelix finds it necessary 
to detail, and details briefiy, but in a comprehensive manner, 
the particular internal laws of the different European nations, 
on points where a Confiictus Legum occurs. This is also 
what Dr. Schaef&er appears to have attempted to do, and to 
have so far succeeded in doing. And we cannot i^ree with 
Dr. Foelix in opinion, that the theory of Dr. Schaefiher is 
arbitrary, and does not rest upon the relations of different 
nations to each other, except perhaps, in so far as the latter 
seems to give a predominance to the special dispositions of 
the country, in which the question arises. For, " in the 
absence of such special dispositions," Dr. Foelix admits, p. 21 
and 22., that Dr. Schaeffner holds, we must ^^ appreciate 
each position or situation of man, each act of his civil life, 
according to the laws of the place where this position has 
been taken, or this act has had its birth ; " whilst Dr. FodUx 
himself maintains, that, except from comitas or courtesy, each 
nation is entitled to regulate, and very frequently does regu- 
late, the decision of the questions involved in the Confiictus 
Legiun, by its own special ordinances. 

Upon more profound inquiry, we conceive, it will be 
found that neither the reality or personality, or mixed 
nature of laws, nor the mere Comitas Gentium, nor even 
the special legislation of each nation, actually regulate the 
decision of such questions ; but the legal considerations and 
principles applicable to the facts and circumstances of each 
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case^ — such legal principles and considerations as decide the 
questions between individuals in private law^ or internal juris- 
prudence ; — the considerations of facts and circumstances^ 
and of legal principle, and juridical relation, by which we 
are accustomed to be guided, in unfolding the internal com- 
mon consuetudinary law of a state. 

We proceed, then, shortly to notice the different depart- 
ments into which the private law of states, civil and criminal, 
has been divided. And, in the private civil law, after the 
individual person, capable of, or invested with rights, we 
shall agreeably to the order suggested by Professor Savigny, 
first consider real rights — the rights immediately connected 
with things, or external material objects, chiefly those more 
subservient to the subsistence, clothing, and lodgement of men 
on this earth, because the greater part of what have been 
called personal rights, require and pre-suppose a knowledge 
of real rights. 

To begin with persons as capable of, or as invested with 
rights, viewing the human being as an insulated individual, 
detached from the other members of the species, and con- 
templating his position on this earth, and the events of his 
life, and death, as invested with certain rights in relation to 
his own person, we find, besides the power of exercising his 
corporeal and mental faculties, his birth, or origin among a 
certain tribe or nation, or in a particular country, as distin- 
guishing him as a native, in contrast to a foreigner ; his pa- 
rentage, or his birth of married or unmarried persons, as de- 
termining his legitimacy or illegitimacy ; his growth and age, 
as involving infancy, puberty, minority, majority, and old 
age ; his place of permanent residence or domicile, as con- 
stituting him an inhabitant of a particular country ; his loco- 
motive power, and change of permanent residence, as affect- 
ing his nationality. These circumstances are obviously all 
attributes of the person of the individual, and may with great 
propriety be denominated personal rights. And it is almost 
intuitively perceived, that questions respecting these rights 
mu^t, from the nature of things, be determined by the laws 
of his own country, and permanent residence acquired. 

When the individual has had his birth and permanent 
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residence, where his parents were bom and have resided, 
or where they have another subsequent permanent resid- 
ence, or when the individual has acquired a new nation- 
ality, by a change of permanent residence, the idea of 
questions relative to such rights being determined by the law 
of a foreign country, or by any other law than the Lex lo<a 
Originis et Domicilii, would be absurd. If a foreign tri- 
bunal truly intend to administer justice in such cases, it must 
give effect to the law of that country, by which alone they 
can be decided. The calling the law, which recognises such 
rights, personal, as the continental jurists did, and the de- 
duction, that, in such cases, the law follows the person, and 
that this personality of the law gives it a predominance over 
the law of the foreign country, where such questions are 
required to be decided and enforced, seem to be a needless 
circuitous mode of arriving at a very manifest conclusion. 

Having thus noticed the Conflictus Legum, so far as it 
occurs in questions affecting the rights of the insulated indi- 
vidual regarding his own person, or corporeal and mental 
frame, we proceed to the Bights, with which that individual 
is bom, or comes to be invested, over, or with reference to, 
external objects, separate and distinct from his own person. 
These external objects are either things, including un- 
organised and inert matter, the lower animals, and vegetable 
productions ; or the particular actions of other individuals, 
designated by the Romans obligationes, praestationes ; by 
Mr. Bentham, services ; and by several of the late German 
jurists, obligations ; there being no civil right to the persons, 
or to the entire control of aU the actions of other men, — 
which would be slavery. 

The rights to and over things are, the primary and most 
important one — the right of property, — the exclusive right 
of possessing, using, and disposing of things, directed against 
all and sundry persons, adversus omnes ; and the subordinate 
real rights, composed of parts of the right of property, such as 
lease for a definite period, pledge, mortgage or security, lien 
or right of retention, rights of rural or urban servitude. 

Of the various distinctions of things, the most important, 
in a juridical or legal point of view, is the division into 
things moveable and immoveable. With regard to things 
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immoyeable, as we are here considering the intercourse and 
consequent juridical relations of individuals as members of dif- 
ferent independent nations^ the most important object, in point 
of l^al right, dominion, and appropriation, is the territory of 
the nation, divided among its inhabitants into different portions, 
allotted to and forming the landed estates of these inhabitants. 
Indeed, the idea of territory, or a portion of this earth occupied 
for habitation, and cultivated for subsistence, is involved in the 
more complex notion of a state. And it clearly follows, from 
its sovereignty, independence, and exclusive jurisdiction, that 
all questions regarding the acquisition, possession, enjoyment^ 
transference, transmission, or disposal otherwise, of the im- 
moveable property in that country, lands, dwelling-houses 
and other buildings, erections, or structures, attached to the 
ground, must be regulated by the laws of that country within 
which these lands or properties, forming part of, or attached 
to, the territory, are immoveably situated, not by the laws of 
any other country. The immoveable nature of the object of 
the right, its situation, and the absolute sovereignty and ex- 
clusion of the interference of foreigners which each state 
must have within its own territory, for its own safety and 
independence, preclude any other rule. 

The moveable effects, again, which are subservient to the 
subsistence, clothing, and other wants and comforts of man- 
kind, have not, like immoveable landed estates, any fixed seat 
or position in the place where, in point of fact, they may 
happen to be for a time ; they are connected with, and in a 
manner dependent on, the person of the individual to whom 
they belong ; and they are subject to his disposal, and to any 
destination he may choose to give them. In a rude or early 
agricultural age, the moveable wealth bears a very small pro- 
portion to the landed wealth of a nation, consisting chiefly of 
personal clothing and dress, household furniture, and orna- 
ments ; the annual crops of grain and other vegetable pro- 
duce ; and the animals, which are so far tamed and reared 
from time to time. There do not, then, exist the large 
mercantile, manufacturing, and banking capitals which are 
accumulated in the course of ages, and in the progress of 
civilisation. Moveable effects are thus, in these early times, 
viewed as very secondary to landed estates, and as attached 
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and subservient to the person of the owner. And even after- 
wards, at a more advanced stage of civilisation, in the course 
of the various exchanges, which become necessary in the 
intercourse of life, it is found convenient, and for the general 
welfare, that the rights to such moveable effects should be 
held to be regulated, not by their own position, so constantly 
liable to change, as by the permanent situation of their 
owner. 

Nor ought this to be called a fiction of law. * Such fictions 
are not admissible in general law, or jurisprudence, national 
or international, but only in positive consuetudinary civil law, 
to enable the judge, without the intervention of the le^lature, 
to correct the hardship of a rule, which was once found usefid, 
and was established by usage, but which, in practice, has be- 
come hurtful. The rule or practice of holding rights to 
moveables, to be regulated, not by the situation of these 
moveables, but by the domicile or permanent residence of the 
owner, has obviously arisen from the physical difference 
between them and immoveable landed property, and their 
early intimate connection with, and subservience to, the use 
and disposal of the owner. Accordingly, when this intimate 
connection between the person of the owner and the 
moveables, as an accessory, does not exist, or is not the point 
at issue, the rule of practice just referred to does not take 
place. It takes place only where the moveables appear as an 
accessory to the person of the owner, as in the succession 
ah intestato, in contracts of marriage, in uni-lateral deeds inter 
vivosy in deeds of a testamentary nature. But it is not 
applicable where this intimate connection with, and sub- 
serviency to, the uses of the owner, do not exist, or are not 
the points at issue ; as where the property in moveables is 
claimed and contested, where an appeal is made to the 
maxim, that the fact of possession of moveables constitutes 
a good title, where one exercises the right of pledge, or any 
of those rights of execution, which prohibit the alienation of, 
and attach and transfer moveables by ultimate adjudication 
or confiscation. In such cases, moveables are viewed as the 
objects of real rights, and the lex rei sitce is the rule. 

So much for rights to things moveable and immoveable. 
The other class of rights are rights to the actions of other 
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men, styled services by Mr. Bentham^ and denominated obli- 
gations, undertaken or incumbent on others, by M. de Sa- 
vigny. These rights arise from so many juridical relations 
consequent upon original position and circumstances, or 
created by human actions and other subsequent events. 
These juridical relations may be either particular, occasional, 
and temporary, or comparatively general and permanent. 

Occasional and temporary juridical relations arise from the 
uni-lateral acts and deeds of individuals — legal, such as acts 
for the behoof and interest of others, without express autho- 
rity or negotiorum ffestio, deeds inter vivos, and deeds of suc- 
cession — or illegal, such as delinquency or violation of civil 
right, involving the obligation of restitution or reparation; 
or from the bi-lateral acts and deeds of individuals, such as 
the numerous class of conventions or contracts. 

Uni-lateral deeds inter vivos, or of succession, chiefly gra- 
tuitous, are obviously to be construed, and their import and 
effect to be determined, according to the laws of the country 
where the granter or disponer has been bom and resided, or 
has taken up his permanent residence, the lex loci originis, 
vel dofniciliiy as being the only laws, with which he can be 
presumed to have been acquainted, or to have had in view. 
If such deeds relate to the disposal of immoveable property 
in a foreign country, the execution of the will of the deed 
must bend and yield to the primary rule which, we have seen, 
the independence and safety of nations has imposed in relation 
to property forming part of their territory. If the deed 
requires its execution in a foreign country, that execution 
must be effected agreeably to the law of that country, because 
the granter, by the special terms of the deed, obviously had 
that law in view. When the uni-lateral act is a delinquency 
or violation of right, the reparation ought to be determined 
in, and according to the law of, the country where the vio- 
lation has taken place, because the fact of the violation can 
there be best substantiated or disproved, — because the amount 
of reparation can there be most correctly ascertained. When 
the uni-lateral act is for the behoof of others, without express 
mandate, — as in the quasi controxita, in uni-lateral engagements 
or authority, and in gratuitous deeds of succession, the law of 
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the domicile of the party binding himself^ and of the testator, 
is the rule of interpretation for ascertaining the validity of 
the deeils, as being obviously the law to which the parties 
looked. 

With regard, again, to bi-lateral deeds or contracts, their 
validity in point both of form and of substance, must, in 
general, be determined by the law of the country where they 
are entered into and concluded ; because that is the law which 
the parties must be presumed to be acquainted with and to 
have had in view, except in the case of both parties being of 
the same nation, when, although the contract be entered into 
in a foreign country, the parties are presumed to have had in 
view the law of their own country, as being that with which 
they are best acquainted* Where the parties are of different 
nations, the law of the country where the contract has been 
entered into is still the rule ; because the foreigner, if he does 
not stipulate otherwise, must be presumed to have had in 
view the law of the country where he tn^sacted the business, 
and where the contract was best understood, and could be 
most effectually proved and enforced. 

When the parties either expressly, or by implication vir- 
tually agree, that the contract is to receive its execution in a 
foreign country, as by the delivery of the goods purchased, 
by the payment of the stipulated price, the law of the 
country where the execution or fulfilment of the contract is 
to take place, must be the rule, because such is the law 
according to which, the parties have agreed the contract 
should be enforced. Agreeably to these principles, in bills of 
exchange, the form and validity of the draft and indorsation 
are regulated by the law of the country where they are made; 
and the acceptance and the payment, by the law of the 
counti^y where the former is granted, and the latter is to be 
made. 

With regard to the incidental consequences of contracts, 
as distinguished from their immediate effects, arising from 
mora or delay, negligence, or other failure or culpability, in 
the performance of what has been undertaken, they appear to 
be regulated by the law of the country where the acts or 
omissions occur, that give occasion to theuL 

The other branch of the class of rights to the actions of 
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others^ the comparatively general and permanent, compre- 
hends those which arise from permanent juridical relations, 
chiefly created by marriage, by birth, and by death ; such as 
the reciprocal rights of husband and wife, parent and child, 
and of the other individuals more distantly related, or con- 
nected by blood, namely, kindred — denominated by M. de 
Savigny the law of family, and the law of succession. 

As being a contract, marriage, so far as regards its cele- 
bration, or the mode in which it is entered into, appears to 
be regulated by the law of the country, in which it takes 
place, by the lex loci contractus. When the parties go from 
home to a foreign country, to be married, merely for the 
purpose of eluding the observance of the forms prescribed in 
their own country, the majority of writers on the subject 
appear to hold the marriage invalid. But the opposite is 
perhaps more correct, inasmuch as the intention, will, or 
consent of parties, cannot be much affected by the validity of 
extrinsic forms ; and so it seems to have been settled in Great 
Britain. But where the validity of the marriage depends upon 
the intrinsic solemnities, or requisites, such as the personal 
capacity of the parties to enter into, or consummate the con- 
tract, it appears to be regulated by the law of the nation to 
which the parties, or either of them belong, the lex domicilii. 

With respect to the patrimonial interests of the husband 
and wife, so far as not arranged by the marriage contract, the 
conjugal society, or communion, appears to be regulated by 
the law of the domicile of the husband at the time of the 
marriage ; subject always to the special exception of immove- 
able property, for the paramount reason before stated. And 
according to the opinion of most writers on the subject, Mr. 
Justice Story however dissenting, this conjugal partnership 
with r^ard to estate or property, does not appear to be 
modified by any subsequent change of domicile or nationality. 
For it would certainly be not very consistent with justice, to 
permit the husband, who has the power of changing the 
domicile and nationality of his wife, as well as his own, 
thereby to modify, for his own personal advantage and profit, 
the patrimonial interest of the wife in the conjugal partner- 
ship, as fixed at the time of the marriage. 

With regard again to the dissolution of the marriage by 
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divorce on the grounds of adultery, desertion, or other 
failure to discharge the duties of the husband or wife, it does 
not appear that this matter has any necessary or essential . 
connection with the law of the country, where the contract 
was entered into. It rather appears this matter should be 
regulated by the law of the country, where the parties have 
all along had their permanent residence, or where the acts or 
omissions, which justify the divorce, have taken place or 
occurred ; as in the case of the incidental consequences of 
ordinary contracts, arising from delay, negligence, or other 
culpability. And as to the peculiar doctrine of the English 
law, that a marriage contracted in England is indissoluble by 
any court of law, it is manifest that such a marriage is not 
absolutely indissoluble ; for it is admitted that such marriages 
may be dissolved, even in England, by an act of the legis- 
lature. And the legality of divorce for adequate reasons 
being thus recognised by the legislative practice of England, 
it does not appear there are valid grounds in law, for other 
countries being held bound to give effect to this qualified 
indissolubility of a marriage contracted in England, — to this 
singular and peculiar institution of England, apparently less 
calculated for ascertaining the real grounds for divorce, than 
a judicial investigation, or why the courts of other countries, 
where the parties reside, or where the acts or omissions jus- 
tificatory of the divorce, have been committed or occurred, 
should not pronounce a decree of divorce, after due inquiry 
and ascertainment of the facts, agreeably to the law recog- 
nised in these countries. 

The rights of the children of the marriage, when not deter- 
mined by the marriage contract, or other deeds of settlement, 
are, of course, regulated by the law of the country where the 
parents have had their domicile, and where the children have 
been bom and had their residence, the children, upon the 
death of the parents, becoming invested with the estate of 
the parents, either by continuation of a sort of joint right of 
property to a definite extent, or by a right of succession. 
And the rights of the children or grand-children, and of the 
collateral kindred, whether the succession be testate or intes- 
tate, are in general regulated by the law of the country 
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where the testator^ or the deceased, had his domicile. If 
the estate of the deceased embraces lands, houses, and other 
bnildings constracted on lands, we have seen the succession 
is regulated by the law of the country where these material 
objects are situated, under a rule deemed necessary for the 
independence, safety, and welfare of nations. But if the 
estate succeeded to consists of claims of debt or moveable 
effects, the law of the country or domicile of the deceased 
person, is the rule, from moveables having no permanent 
situation, and being considered as accessory to persons. 

In a former part of these observations, we trust we suc- 
ceeded in shewing that private international law did not rest 
solely and entirely on the comitas gentium^ or courtesy of 
nations ; but that, in their commercial and other intercourse, 
nations incurred juridical or legal obligations susceptible of 
enforcement; that after admitting and engaging in such 
commercial intercourse, civilised nations became bound to 
give the aid of the machinery of their internal judicial es- 
tablishments to foreigners, for the enforcement of their well- 
founded claims, and that a refusal to do so afforded, and 
amounted to, a just cause for war. 

As to the existence of such a compulsory right, there seems 
to be no room for doubt or dispute. The only difficulty is 
to ascertain to what extent this compulsory right goes. And 
here, we do not propound the compulsory right, as extending 
beyond reciprocity. At the same time it is manifestly for 
the interest of all nations to carry the reciprocal aid afforded 
to foreigners by their respective courts of law, a great deal 
farther. And we may shortly notice what progress has been 
made, in this respect, by the civilised commercial nations of 
Europe. As during the natural and ordinary condition 
of peace among civilised nations, the rights of the subjects 
of one state can only be enforced against the subjects of 
another, through the courts of law of the latter state, the 
subjects of the former must of course resort to the tribunals 
of the foreign nation ; and the rule of the Roman law holds, 
actor sequitur f&rum rei. And as judicial establishments, 
in the progress of civil society, are entirely an internal insti- 
tution of each nation, the forms of judicial procedure are of 
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course regulated by the law of the country where such es- 
tablishments exist, and where the demand and application to 
them are made. Any other rule would be manifestly in- 
consistent with the sovereignty and independence of nations* 

A foreigner may be a plaintiff against a native, or denizen, 
or subject of the realm ; and, in such an action, the foreigner 
is usually required to find security for expenses of process, in 
order to protect the subject against rash actions undertaken 
by foreigners, who, after having failed or succumbed in their 
suits, would not afford, or leave, the defendant any means 
of obtaining re-imbursement of the expenses thus groundlessly 
incurred by him. 

By the law of nations, as recognised in almost all the 
countries of Europe, foreigners are likewise held entitled 
to apply for the intervention of the judges of every country, 
even against other foreigners. But in such actions of one 
foreigner against another, the defendant is not authorised 
to exact security for expenses. In actions against foreigners 
as defenders, the generally recognised maxim, as before ob- 
served, is, actor sequitur forum ret. But to this general rule 
there are in different countries several exceptions, or rather, 
perhaps, additional grounds for holding foreigners amenable 
to courts of law ; such as the forum rei sitcB (founded in the 
possession of immoveable property), the forum contractusy 
the forum arresti, the forum administrationis gesta, the 
forum reconventionisy the forum connexitatis catisarum, the 
forum concursus creditorum. But, in sustaining such grounds 
of jurisdiction, judges ought, of course, to see that due 
measures have been taken for giving the defender suflScient 
intimation of the demand, and that he be allowed ample time 
for urging his defence. 

When the parties, foreigners and denizens, or subjects 
of the realm, have made appearance in court, and joined 
issue, or Utis contestatio has taken place, the proceedings 
in the suit must obviously be regulated in point of com- 
petency by the law of the nation which has established the 
tribunal; and here the chief step towards the judgment, 
when averments in point of fact are disputed, is the proof by 
the parties of their respective statements by legal evidence. 
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This evidence has been recognised among the civilised nations 
of Europe^ as consisting^ 1st, of writings, formal, judicial or 
extra-judicial deeds, private writings, books of merchants, &c. ; 
2dly, of parole proof, or by witnesses, generally admitted, 
where it is not to set aside, or add to, formally concluded 
deeds or writings ; and, 3dly, of oath of party upon reference. 
When there is a confiictas legum in proof by writing, the law 
of the country where the formal deed was executed, or the less 
formal writing composed, or the merchants' books kept, must 
be taken as the rule ; and, in the case of parole proof, and of 
presumptions being founded on, the rule must be the law of 
the country where the contract was entered into, or other 
business transacted ; where the facts to be proved took place, 
when the admissibility or credibility of witnesses is ques- 
tioned ; or where the presumptions appear to have been es- 
tablished, and so generally known as that they could not fail 
to have been in the view of the parties. 

Any unusual, or extraordinary, or ex facie groundless refusal 
by a foreign court of any of the generally recognised modes 
of proof, seems, among the civilised nations of Europe, to 
constitute a ground of national complaint, and of retorsio 
jurisy if not of actual hostilities. 

Commissions by the courts of law of one country to obtain 
information from the judges of the courts of law of foreign 
countries, with regard to the competency and grounds of the 
judgments pronounced by the latter, which the former are 
called upon to enforce, are frequent among the European 
nations; and commissions by courts of law to take proofs by 
witnesses, foreigners, or resident in foreign countries, and for 
the recovery of writings, are still more frequent, in some 
cases unavoidable, and in general useful, where there is no 
better mode of obtaining evidence. 

Provisional measures for the security of the creditor, before 
the action is instituted, or before the judgment is pronounced, 
are likewise recognised by the civilised nations of Europe, 
such as the arrest and imprisonment of the person of the 
foreign debtor, till he find security, the seizure or attachment 
of his effects, or of the debts due to him, and the prohibition 
against his alienating his immoveable property. Questions 
respecting the expediting or engrossment of judgments are 
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obviously to be determined by the law of the country where 
they are delivered or demanded* Where registration is re- 
quired as a mode of publication^ as in the changes of im- 
moveable property, in the constitution of hypotheques, 
exclusive privileges, or other real rights, the formalities of 
the registration are to be judged of by the law of the country 
where the inmioveable property alienated or burdened is 
situated, not by the lex loci contractus. The registration of a 
company must take place and be judged of, where the com- 
pany has its seat, as also the publication of the dissolution of 
the co-partnership. The publication of a failure or bankruptcy 
must be made and judged of according to the law of the 
country where it has openly taken place. 

But of all the international questions of a judicial de- 
scription, the most important are those which concern the 
effects or the execution of the judgments pronounced by the 
tribunals of a nation, in foreign countries. And, no doubt, 
the sovereignty and independence of states appear to require 
that no foreign judgment should be put in execution, without 
the sanction and authority of the judges of the country where 
the execution is to take place. From this, however, it by no 
means follows, that any nation or its judges are entitled to 
consider the authorising such execution as a favour, which 
they may grant or withhold according to their good pleasure 
or caprice, or absolutely and unconditionally refuse. Such 
an arbitrary power is not necessary for the independence or 
safety of any nation. Indeed, the laws of different countries 
appear to differ only on the question, whether the authority 
for the execution of foreign judgment should be granted 
simply upon application being made, or only after a thorough 
revision of the whole contested matter. That a previous 
inquiry to a certain extent may be necessary for the welfare 
as well as safety of the foreign nation, is not disputed. But 
what are the limits of this inquiry ? Should it be limited to 
competency, assuming the legal correctness of the foreign 
judgment ? or should it include an examination of its merits, 
to ascertain if justice has been done to the subjects of the 
realm ? 

Now, no state, it seems plain, is entitled to insist on the 
judgments of its tribunals being executed, or receiving effect 
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In a foreign country, except for the protection and the free 
exercise of the rights of its subjects, and for the performance 
of the legal obligations, which the subjects of the foreign state 
have incurred to them, by contract, or from other legitimate 
causes. The different modem international jurists, from 
Yattel downwards, propound the following conditions, as 
necessary to entitle a nation to have the judgments of its 
courts of law enforced in a foreign country. 1. That the 
Court shall have been of competent jurisdiction, whether 
according to the nature of the litigation, or in virtue of 
conventions, express or tacit, between the two nations. 2. 
That the pleader for the foreigner shall have been heard, 
agreeably to the forms prescribed by the laws of the country 
where the cause has been adjudicated ; and that on a footing 
of complete equality with the subjects of that realm, he shall 
have had the means of recourse to a higher tribimal, in all 
cases where that recourse is permitted. 3. That at bottom^ 
and on the merits, the cayse shall have been judged according 
to the laws of the country ; and that the decision be final and 
in the last resort. When these three conditions are united^ 
it is held by these international jurists, that a second process 
upon the same grounds^ or for the same cause, ought, in all 
countries, to be rejected and dismissed, by the excepiio ret 
jucUcatcB, whether the party who has been unsuccessful be 
a subject born in the country where the sentence has been 
pronounced, or has there simply established his residence. 

To these conditions, laid down by the modem international 
jurists, we add the principle of reciprocity ; not that such a 
principle can entitle a nation, which adopts the more liberal 
practice, to compel another to adopt that practice, but simply 
that the nation which observes the rigid practice, must submit 
to the same practice being adopted by other nations in their 
conduct towards it : -^ Quod quisque juris in ajterum sta- 
tuerity ut ipse eodemjure utatur. 

Nay, we go farther with M. Foelix, and add the following 
conditions : — That to entitle a nation to have the judgments 
of its tribunals given effect to, in a foreign country, these 
judgments must contain nothing contrary to, or inconsistent 
with, the sovereignty of the foreign nation, or the public law 
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of the state^ or its legitimate national interests^ or with the 
competency of its tribunisds, or its revenue laws; nothing 
sanctioning slavery^ or polygamy or incest, or other crimes or 
offences ; nothing sanctioning what is specially prohibited by 
the laws of the foreign country, such as lotteries ; nothing 
contrary to the public law of nations, such as furnishing 
arms and other military stores to the enemies of the nation. 

But upon the preceding conditions, and with the preceding 
exceptions, we humbly conceive a nation is legally or juri- 
dically bound, and may be compelled by physical force, to 
give effect to the judgments of foreign courts of justice. In 
consistency with his general theory of private international 
law, having no other foundation than the comitas genUum^ 
M. Fcelix maintains, that the rule we have just been con-* 
sidering, which he finds so generally recognized, not only by 
the jurists who have written professedly on public inter- 
national law, but also by the internal regulations, and prac* 
tice of a number of nations, ought to be ascribed to, and the 
motive or reason for the adoption of such a common principle, 
to be sought, not in theories h priori^ but in considerations 
of comitasy translated " bonne amitii^ and of reciprocal con- 
venience {ob reciprocam utiUtatem), which have determined 
nations to depart from the rigour of the law. 

While, however, we concur with M. Foelix, in disapproving 
of theories ^ priori, and in inculcating the cultivation of 
feelings and considerations " de bonne amitie et de convenance 
riciproqucy^ we must still dissent from his opinion, that 
private international law has not another and a stronger 
foundation. We disapprove, as well as he, of what he calls 
theories d. priori, founded on fiction, such as the social contract 
of Bousseau, which never had, nor could have any existence 
or obligatory force. But, when we find theories founded, not 
on fictions, of the imagination, but on actual observation of 
phenomena, of particular facts and events, on logical ge- 
neralisation and arrangement, and on correct induction in the 
science of law, such as the latest and greatest work of M. de 
Savigny exliibits, we cannot reject, as theories a priori, the 
productions of such original genius and profound thought. 
We cannot help thinking that M. Foelix, to whose abili- 
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ties, learning, and laborious researches, the students of in- 
ternational law are so much indebted, has here allowed his 
otherwise just disapprobation of fictitious theories a priori^ to 
carry him too far, and that he has been led to form too 
limited and narrow a notion of what he calls the strict or 
rigorous law, as founded on the sovereignty, independence, 
and exclusive jurisdiction of nations. And we submit, aa 
the result of our investigation, that under the conditions and 
exceptions before specified, the obligation on a nation and its 
tribunals to give eflfect to the judgments of the tribunak of a 
foreign nation, rests upon the same legal principles, the same 
juridical relations, as are the foundation of the greatest part of 
the laws, recognised and enforced by the machinery of the 
judicial establishments in the interior of civil societies. 

Even with this more definite and firm foundation for pri- 
vate international law, there is still ample field for the exer- 
cise of that ^^ bonne amitie^ and regard for " convenance 
redproque,^^ of which, along with M. Foelix, we beg ear- 
nestly to recommend the cultivation. For, while we do not 
urge the legal, or juridical basis of private international law, 
farther than the principle of reciprocity, quod quisque juris 
in alterum statuerit, ut ipse eodemjure utatur^ we find that in 
giving effect to the judgments of foreign courts, there is a 
difference in the actual practice of nations. Nay, we find 
from the learned researches of M. Foelix, that, according to 
their internal regulations and practice, the difference is very 
considerable in the measure and extent of the peaceful, judi- 
cial, reciprocal aid given by the courts of law of the different 
European states. 

The British courts, without requiring reciprocity, and as- 
suming, or taking for granted the rectitude, on the merits, of 
the judgment of the foreign tribunal, with a laudable libera- 
lity, do not inquire into the merits of the cause, but merely 
when applied to, and satisfied of the competency of the court 
and proceedings, interpose their authority, so far as necessary, 
for carrying into effect and executing the judgment, by the 
compulsion of personal constraint, or attachment of pro- 
perty, moveable or immoveable. 

In France, and in the other countries which have adopted 
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the recent legislation of France, such as Belgium^ Rbenish 
Frussisy iRhenish Bavaria, Rhenish Hesse, the Low Coun- 
tries, Tuscany, the kingdom of the Two Sidlies, where the 
judgment of the foreign court is adverse to a Frenchman, or 
subject of the other states just mentioned, the courts of law 
refuse to interpose their authority, unless the judgment be 
opened up, and the whole cause examined and debated anew 
on the merits. Whether this be a suitable fulfilment of the 
reciprocal obligations of private international law, we shall 
not here stop to inquire. It rather appears a nation cannot 
be legally or juridically compelled to adopt the more liberal 
rule upon the principle of reciprocity, beyond tlie retorsio 
juris. But it might be for the interest of the inhabitants of 
the countries just mentioned, that their courts should not in 
such cases require a new trial on the merits, and thereby 
expose these inhabitants to a retorsio juris. And it seems 
strange, that so civilized, so polite, and so great a nation as 
the French, should not have adopted a more liberal policy. 

Among the smaller states of Germany, upon the condition 
of reciprocity, the reciprocal execution of the judgments of 
their respective courts of law, was the ancient common law, 
and is the present practice. In Austria, and the Lombardo- 
Venetian kingdom, in Prussia, in the kingdoms of Bavaria, 
Wurtemberg, Hanover, and Saxony, in the Grand Duchies 
of Baden, and of Hesse, and in the Duchy of Brunswick, the 
same principle of the reciprocal execution of the judgments 
of foreign tribunals prevails, under certain conditions very 
similar, and of which the chief are, reciprocity in the obser- 
ifance of this rule, and the competency of the foreign tribunaL 
In the majority of the Swiss Cantons, the German principle 
of reciprocity appears to prevail. At Geneva, it appears, the 
pai'ties must be again cited and heard, unless otherwise regu* 
lated by treaty. In Denmark, the practice is to suflfer the 
execution of foreign judgment, under the twofold condition of 
reciprocity, and the competency of the court, by which the 
judgment has been pronounced. In the Pontifical states, the 
execution of foreign judgments is granted under the conditions 
of reciprocity, and of the sentence having acquired the force 
of a res judicata. In the kingdom of Sardinia^ the execu- 
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tion of foreign judgments against subjects is supported on 
the condition of reciprocity, competency of the foreign court, 
regularity of procedure, and the absence of any grave or 
evident injustice. 

The other states of Europe, besides those before noticed, 
without having adopted the recent French legislation, do not 
appear to recognise the principle of reciprocity. Thus in 
Spain and Portugal, the foreign judgment seems to be ad- 
mitted, merely as an article of evidence in a new trial. In 
Russia, the judgment of a foreign court does not seem to 
have any execution, except after a new and thorough investi^ 
gation of the cause. In Sweden and Norway, the foreign 
judgment seems merely to be admitted as an article^ of 
evidence in a new action. 

Even where the laws of the different countries happen to 
coincide, as sometimes happens, the less libeial system of ju<p 
dicial administration is productive of a great hardship, the 
delay and expense of a new trial on the merits. And this 
hardship is more grievous, where there is a conflictus leguniy 
and there is room for the discussion of the additional question, 
of which country ought the law to preponderate and predo^ 
minate, as the rule of decision. Nay, the opening up of the 
foreign judgment, and the requiring of a new trial in favour 
of a subject of the realm against a foreigner, may frequently 
have the effect of absolutely defeating the ends of substantial 
justice. The farther discussion of the law of the case, in- 
deed, may only increase the evils of delay and expense; 
while, at the same time, with ordinary fairness the application 
of the law to the case is likely to be best understood in the 
country where the transaction took place. But, with regard 
to the facts of the case, it may frequently be quite impracti- 
cable, from the death or absence of witnesses, and from the 
loss of documents, to adduce again the same or equivalent 
evidence. 

In considering the doctrines of private international law, 
where there is a confiictus legum^ as applicable to the 
claims of civil right arising from the illegal acts of others, 
as giving rise to the obligations of restitution or reparation, 
we saw that the delinquent might be prosecuted in iht forum 
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delicti^ and judgment pronounced according to the lex loci 
delicti commissi. And there does not appear to be any 
valid reason why the person who has suffered from the illegal 
act^ should not be allowed to insist against the delinquent in 
ihe forum domicilii^ or even in the forum deprehensionis. 

Where the illegal act is of a heinous nature^ an offence or 
crime, such as to warrant punishment on the part of the Com- 
munity, Government, or State, or on the part of another 
nation or state, the natural and ordinary rule seems to be the 
law of the country where the crime is committed, where the 
law has been violated, and where the evidence of the criminal 
act can best, if not solely, be obtained. And here we agree 
with M. Foelix in thinking that a branch at least of what is 
usually called Criminal law, may be correctly enough held to 
belong to private international law. For we do not view 
criminal law as always, or entirely a part of the Public or 
Constitutional law of a state. So far as offences are directed 
against the state, or punished merely at the instance and for 
the behoof of the state, the criminal law clearly belongs to 
the public or constitutional law. But so far as offences are 
prosecuted merely for preventing in future, or making repa- 
i-ation for the infringement or violation of the rights of 
private individuals, we conceive such procedure belongs to 
the private law of a nation. The machinery employed for 
such purposes — the judicial establishment — is, no doubt, the 
creation of the social union, and proceeds fipom the state or 
government. But so does the judicial establishment for the 
ascertainment and enforcement of the civil rights of private 
individuals. And if the latter be admitted, as a part of the 
private law of a state, so also ought the former. 

When a state admits foreigners into its territory for com- 
mercial or other purposes, it becomes bound to afford them 
protection in permitted matters of intercourse, a juridical 
relation or rapport de droit being thereby created. On the 
other hand, foreigners are bound to observe the laws of the 
country into which they are admitted. And every foreigner 
may be prosecuted in a country or state, where he has a 
temporary residence, for crimes or offences committed by 
him within the territory of that state. Different states by 
their internal laws regulate the punishment of crimes and of- 
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fences in different ways ; and they may do so without any 
infringement of the rights of other nations. If a native, or 
other subject of a state, be accu<sed of having committed an 
offence in a foreign country, his government is entitled to 
insist on his having a fair trial according to the laws of that 
country. 

It does not appear, that, as a general rule, there is ground 
for prosecuting in one state a foreigner on account of an 
offence perpetrated by him in another state, unless that 
offence has been productive of injury to the former state, or 
its subjects. But where a prosecution takes place in a state^ 
other than that, in whose territory the offence to be pun- 
ished has been conunitted, the law of the country where the 
prosecution is instituted, appears to be the rule. 

No state authorises the execution within its territory of 
judgments pronounced in criminal matters by foreign tribu- 
nals, against the person or the property of an individual, so 
far as regards the penalty and its accessories. It is otherwise 
with judgments merely awarding civil reparation. 

Opinions differ on the question, whether the law and usage 
of nations bind each state, when required by another state 
to deliver up the person of an individual accused of an offence 
or crime, committed in the territory of the latter state. In 
what may be denominated private criminal law, in ordinary 
crimes or offences, directed against the persons or properties 
of private individuals, such as murder, robbery, theft, when 
a suspected criminal escapes from his own country, other 
states seem bound to give him up for trial in his own coun- 
try, or at least not to give him an asylum. And it does not 
clearly appear upon what valid, legal, or juridical grounds a 
government can refuse to deliver up the accused person for 
trial in his own country, or persist in affording him an asylum, 
or can, in virtue of its sovereignty and Independence, have a 
privilege to protect a common murderer, roBber, or thief. 

In what may be termed public criminal law, in crimes or 
offences directed against the state, or existing government, in 
which the illegality of the act may appear doubtful, and which 
may involve political questions between nations, the obliga- 
tion to deliver up the accused does not appear to have been 
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recognised* And there appears to be ground for ibe did* 
tinction* 

We hare thus rapidly mn over most of the cases and 
questions between the citizens or subjects of different states 
and govemments, in which a confUctus legum has oocurred, 
or is likely to occur ; and we have not found any occaaon 
to resort to what are called the personality or reality of 
statutes^ lawS; and usages^ or to any other considerations, 
than those which we recognise in the growth and develop- 
ment, and in the expocntion of the internal common law of 
states. We have endeavoured to show that private, as well 
as public international law, rests upon principles more defi- 
nite aQd stable, than the mere c(Hnitas or courtesy of nations, 
dependent on their good will and pleasure; namely, upon 
what the Romans called the ratio juris, upon juridical relations, 
which arise in the course of their mutual transactions and 
dealings with each other. And this we conceive may be done, 
not by reasoning a priori, or by any arbitrary su|q)Osition or 
fiction, such as a state of nature, which never had any ezist*^ 
ence ; but by an appeal to actual observation, experience, and 
reasoning, i posteriori — by an induction from the particular 
cases in which the juridical relation takes place ; upon the per- 
ception of which, there is observed uniformly to arise in the 
minds of men from their natural constitution, a feeling of what 
is just or unjust in the drcumstances, a judgment of what in- 
dividuals have a right, or are entitled to do, in the use of com- 
pulsion by physical force or otherwise. And the conclusion 
we thus deduce from the uniformity of the feelings and 
judgments of mankind in particular cases, namely, distribu- 
tive justice, reciprocity or liberty of action, limited by the 
condition of all other individuals having the same liberty, 
will be found to be confirmed by, or to be coinddent with, 
the general wel&re of the individuals contemplated, or with 
universal expediency. 

It is essential that the sovereignty, independence, sikfety, imd 
security of nations be maintained; and that for this purpose 
a jurisdiction, exclusive of all foreign dictation, should be 
recognised within their own respective territories. But there 
is no occasion for pushing this sovereignty and exclusive 
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jurisdiction to such an extent as to maintain that nations, 
and the individuals of whom ihej are composed, cannot 
incur any legal or juridical obligation, susceptible of physical 
enforcement against them, except of their own free will and 
pleasure. That the tenure, possession, enjoyment, trans- 
ference, disposal, and transmission of the various immoveable 
pn^rties of individuals, forming parts of the territory of the 
state, should be entirely regulated by the law of that state, is 
sufficiently obvious. But that it may be not only consistent 
with, but also necessary for, the attainment of many of the 
substantial purposes of compulsory justice in the general and 
particular, and, especially, in the commercial intercourse of 
the individuals of different nations, that the laws and judg- 
ments of the tribunals of foreign states should be taken into 
consideration and receive effect, appears to be almost equally 
obvious. And in thus giving effect to the laws and judg- 
ments of the tribunals of foreign states, it is manifestly not 
the personality or reality of these foreign laws, but the con- 
stitution and connexions of the individuals who are interested 
as parties, the circumstances in which they are placed, and the 
laws which they had in view, and by which they intended to 
abide and be regulated, in entering into their various bi-lateral 
transactions or conventions, and in executing their various 
uni-latend deeds inter vivos and testamentary, that are to be 
T^arded, inquired into, ascertained, and recognised as guides 
in pronouncing judgment. 



ART. IV. — REPORTS OF THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

COMMITTEE ON EQUITY. 

Reference made to this Committee i --* 

That this Committee be requested to direct their valuable 
labours to the consideration of whether any further altera- 
tions can be made in the whole system of the Jurisdiction, 
Practice, and Constitution of the Masters and Masters' 
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Offices, with a view to a more speedy and cheap adminis- 
tration of Justice in the Court of Chancery. 

KEPORT. 

The present reference to this Committee impliedly alludes 
to Reports previously made by them upon some of the ques- 
tions relating to the practice and constitution of the Masters 
and Masters' Offices. It seems, therefore, desirable to pre- 
face the present Beport by a few observations tending to 
point out the connexion between it and those which have 
preceded it 

The forms of proceeding in the Court of Chancery have 
from a very early period been marked, among other pecu- 
liarities; by two important characteristics : — 

1st. They endeavoured to provide for the complete settle- 
ment of each question brought before the Court between all 
persons in any way concerned in it. 

With this object they not only required the presence of 
every body interested in the subject matter under litigation ; 
but they allowed of repeated hearings of the same cause, 
until all questions capable of being raised in it were disposed 
of; and they provided machinery for making all the varied 
inquiries needed, in order fully to ascertain all possible points 
in dispute between all the parties interested in the subject 
matter of the cause, and thus prepare the way for a complete 
adjudication upon it. 

2dly. They enforced from each defendant, under certain 
restrictions, a discovery of whatever he knew in support of 
the plaintiff's claim. 

Now, valuable as these characteristics are in themselves, 
nevertheless the cases to which they have been applied, and 
the mode in which they have been carried out, have given 
rise to much, and, as this Committee consider, well-founded 
complaint. 

And first in respect to the cases to which this system of 
procedure has been applied. 

The facility of inquiry possessed by the Court, and the 
completeness of its decrees, which this power alone makes 
possible, have turned it into the instrument by which 
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accounts are taken; and property administered between 
legatees or creditors. 

It appears from a statement made by Mr. Field ^ that out 
of 315 causes instituted from his own office^ 132 were for 
the administration of trusts, 31 were creditors' suits, and 7 
suits to take the accounts of agents; while of the rest, 21 
were foreclosure suits, where the only question usually is one 
of account. In 191 out of these 315 suits, then, it is pro- 
bable that the only object of the parties was to have accounts 
taken, and inquiries made through the medium of the ma- 
chinery provided by the Court in the Masters' OflSces. Again, 
a return furnished to the Chancery Commissioners shows 
that, out of 727 suits heard in the years 1822, 1823, and 
1824, for every four of the bills where the allegations were 
contested, there were nine where they were not ^ ; in most 
of which, probably, the sole object of the suit was to have 
some inquiry made before the Master. 

Yet in all these cases, the use of the forms of pleading 
adapted to enforce discovery, or to bring litigated points 
under the notice of the Court, forms the expensive and tedious, 
but only mode of getting into the Masters' Office, where the 
real cause, in fact, commences. 

But if the forms through which the Court of Chancery 
compels its suitors to proceed to obtain inquiry into their 
cases, are in many instances objectionable, still more is the 
manner in which these inquiries are conducted open to 
objection. The length of time consumed in them was one 
of the most prominent subjects of complaint before the Chan- 
cery Commissioners ; a complaint, in their opinion, not un- 
founded ^ though in many cases unjustly directed against the 
officers before whom the inquiry was conducted ; for, as the 
Commissioners observe, the progress or termination of refer- 
ences w^as rarely affected by any conduct of the Masters or 
their clerks, but depended upon causes over which they had 
not, up to that time, had even a nominal control. 

^ Observations of a Solicitor on Defects in the Offices, Practice, and System 
of Costs in the Equity Courts, 1840, p. 83. 

* Appendix to Report of Chancery Commission, 1826, p. 1147. Of these 
causes, 49^ were heard on bill and answer, and 234 only on evidence. 

' Uepoi-t of Chancery Commission, p. 19. 
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That, notwithstanding the changes made in consequence of 
the recommendation of the Chancery Commission, complaints 
of the same nature still continue, is notorious ; and that, in 
the opinion of this Committee, there is still foundation for 
making them, is sufficiently apparent fnnn their two former 
Reports ; while the cause of the grieyance seems to them 
attributable in great part to the same want of authority in 
the Masters over the matters brought before them, which the 
Chancery Commissioners regretted and endeavoured, though 
unsuccessfully, to supply. 

This want of authority manifests itself in a variety of cases, 
which appear reducible to the three following heads : — 

Ist. The Master is considered as bound merely to carry 
out the inquiries directed by the Court, in the manner 
directed by it, and with certain limited powers given him by 
its general orders, but without possessing any discretionary 
authority to originate inquiries or give directions ; however 
necessary the inquiry to the purposes of the suit, or how- 
ever desirable the direction for the better prosecution of the 
inquiry directed. Thus, in a pamphlet generally attributed 
to Master Senior ^ we are told of a Master declining to pro- 
ceed in the discharge of an executor and devisee, because the 
decree, though it contained a reference as to the real estates 
sold, contained none as to the application of the monies. He 
conceived, and apparently correctly, that he had no power to 
supply the omission. 

Other cases of inconvenience arising from this cause are 
mentioned in the same publication. 

Thus, where conflicting evidence as to the value of pro* 
perty is adduced before the Master, he is unable to employ 
a surveyor, appointed by himself, whose testimony might be 
impartial ; because he has no power to direct by whom the 
expense shall be borne* 

Again, however complicated an account may be, he is 
still destitute of the power, which one proposition of the 
Chancery Commissioners recommended that he should have, 

> Facts and Suggestions respecting the Masters* Offices, p. 37* 
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of calling in the aid of an accountant to unravel its per* 
plexities.^ 

Nor if he have omitted in the commencement of an inquiry 
to direct that the matters requiring evidence shall be proved 
by affidavit^ or to make his direction sufficiently compre- 
hensive, can he afterwards direct that affidavits shall be 
received. 

From this want of original jurisdiction, often arises a 
further increase of cost to the suitor, above that already 
noticed, from the necessity of applying to the Court, and 
that perhaps repeatedly, in the progress of a cause, to direct 
the Master to exercise some function belonging to his office, 
though in a case where to grant the application is of course. ^ 

2dly. The Master's chief duty is only to furnish the 
superior Judge with such information as he may require for 
his guidance in niaking his decisions. Except in a small 
class of cases, the Master has no authority to act upon the 
conclusions to which he comes. When the inquiry is com- 
pleted, application must be made to the Court to confirm and 
act upon it ; though every party interested may be satisfied 
with what the Master has done, and though the nature of 
the case be such that the Court has no further direction to 
give but that the Master's report be confirmed and acted 
upon. 

For this principle is applied not only to that class of cases 
in which the functions of the Master are principally inquisi- 
tivej as, for example, upon a reference to inquire as to the 
heirs or next of kin of A. B., or the state of his property. 
It is extended also to such references as one to report who 
shall be the guardian of an infant, or the receiver of an 
estate, where the function of the Master is administrative : 
and to those cases, where it is judicial, as in decisions upon 
the disputed claims of creditors, or contested items in an 
account. 

' Facts and Suggestions respecting the Masters* Offices, pp. 36, 37. 

' In the six years ending March 1828, the number of references made on 
orders were 3*4^ for every cause heard; the numbers being 11,697 references 
to 3393 causes heard. The causes in which references were made at the hearing 
were 70 '29 per cent, of the causes heard» being 2385. P. P. 1828, xx. No. 
250., and 1826, xliiiv No. 32. 
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Now, in the two latter classes of cases, the process of 
coming to the Court to confirm the decision of the Master, 
although no one disputes it, seems as utterly useless as is the 
formality before animadverted upon of applying to the Court 
to direct inquiries to which every one assents ; while it can- 
not be doubted but that both these formalities materially 
add to the expense, and the former one at least to the delay 
for which proceedings in Chancery have acquired so un- 
desirable a reputation. Accordingly this Committee have in 
their first Report suggested that in all suits for the admini* 
stration of property not involving questions upon which the 
decision of the Court is sought, the parties should be 
allowed to go at once before the Masters, who, instead of 
reporting the results of their inquiries, should, as they now 
do on applications for further time to amend or answer, 
decide the questions brought before them, subject to appeal 
to the Court, but with power to enforce their decisions if 
unappealed from. 

In a subsequent part of this Report, the feasibility of ex- 
tending this principle to other cases than those referred to in 
their former Report is considered. But it seems desirable 
here to state certain facts, whence some idea may be formed 
of the great amount of useless cost resulting from the present 
system. 

It appears, by the returns appended to the Report of the 
Chancery Commissioners, that in the three years ending in 
Trinity Term, 1825, the number of reports, distinguished as 
requiring labour and professional skill, made by the Masters, 
were 4728. The certificates and reports of an inferior de- 
scription, signed by them during that period, were 7852.^ 
Now the total number of sets of exceptions heard by the 
Vice Chancellor, the Master of the Rolls, and the Lord Chan- 
cellor, in the three years between November 1822, and 
November 1825, was 176 only^; so that, throwing out of 
consideration the certificates and inferior reports, of which, 
however, probably, many were of a description to require 

* Appendix to the Report of the Chancery Commission, pp. 562 — 569. 
» Cause Lists, ib. pp. 633 — 1089. ; and Paper of Business disposed of by tlie 
Lord Chancellor, ib. pp. 1II5 — 1128. 
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confirmation^ there were in those three years at least 4550 
cases in which the Court, by employing the Master to report 
instead of empowering him to dispose of the matter brought 
before him, imposed upon the suitors the cost and delay of 
two proceedings instead of one. 

3dly. The Master, as is shown in the last Keport of this 
Committee, has not suflScient authority over the mode in 
which the parties coming before him shall proceed. He has 
not sufficient power to compel them to proceed in their causes 
with as much ejtpedition as the state of business in his office 
and the nature of the cause allow. He cannot prevent them 
from adducing new evidence at any stage of the proceedings 
previously to the issuing his warrant to prepare the Report, 
and demanding a review of matters before decided, or from 
fixing for themselves the times when, and limiting the length 
of time during which each cause shall be heard ; a practice 
which is found to lead to almost every important cause being 
heard piece-meal with intervals of several days, and often of 
a much longer time, between each scene of each act of the 
performance. 

From the returns made in 1836 of the number of warrants 
attended by counsel in the Masters' Office, it appears that in 
two of the offices ^ from which alone the returns are made 

' Returns of Masters Dowdeswell and Sir G. Wilson, P. R., vol. xliii. 
No. 32. A Return printed in the P. P. for 18-28, Vol. xx. No. 259. fur- 
nishes some means of estimating; the length of time generally occupied upon 
a reference to the Master. During the six years ending in March, 1828, 
there were made to Masters Cox, Dowdeswell, Trower, Wingfield, Sir Giffin 
Wilson, and Stratford, 1453 references under decrees, and 71 19 under other 
orders, t.«. on an average 242 references under decrees, and 1186 under 
other orders, per annum. Of the references under decrees there appear to have 
been disposed of, in the 1st year after they were made, 91, or 37*60 per cent.» 
in the 2d year 28, or 11*54 per cent.; in the 3d year 26, or 10*74 per cent. ; 
in the 4th year 27, or 11 15 per cent. ; and in the 5th and 6th about 7, or 3*94 
per cent. Tlie remaining 63, or 21 '90 per cent., include, as the Masters observe, 
many causes, such as administration suits, from their nature always liable to remain 
for many years in Court, and all the causes compromised or abandoned, of which 
the Masters, from the nature of the proceedings before them, have no notice. 
Some idea of the probable number of such causes may, however, be formed from 
a comparison of the number of causes in which references are made at the hear- 
ing, with the number heard on further directions. The first class are, as we have 
seen, about 70*29 per cent, of the whole number heard. The last were, between 
Nov. 1 822 and Nov. 1 825, 42 -SO per cent, of the whole number heard ; the re- 
spective numbers being, 1708 causes originally heard, and 724 heard on further 
directions (Appendix to Chancery Report, pp. 633 — 1089.); whence it would 
appear that about 28 per cent, of the whole number of causes,, or 40 per cent. 
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in sueh a shape as allows the fact to be ascertained^ out 
of eighteen causes in which more than two warrants were 
attended, the average intervals between the attendances, ex- 
cluding all holidays, were in five cases only under ten days, 
in five othei-8 under twenty, while in two of the remaining 
eight cases, they exceeded seventy days. In two causes men- 
tioned by Mr. Stewart, both prosecuted with diligence, in 
the one of which there were twenty, and in the other twenty- 
one distinct attendances, the average interval between each 
attendance was in the first three and a half, in the second, 
nine working days. ^ 

The evils arising from the want of power on the part of 
the Masters in these respects, and especially from the feature 
last noticed, viz. from the Masters' Court being one wherein, 
to use the words of Master Senior, " The suitor, and not the 
Judge, appoints the times of hearing and deciding," have 
been fully shown in the Report before referred to ; in which, 
backed by the precedent of the change introduced in Ireland 
by Sir Edward Sugden, and in pursuance of the suggestions 
made by Mr. Spence in 1831 ^ and subsequently adopted by 
other advocates of Chancery reform ^ they have proposed 
the introduction of a system of procedure of an opposite char 

of the whole number referred to the Master, disappear without coming on for 
further direction^ Of the references under other orders, 965, or 81*S6 per cent, 
seem to have been disposed of in the 1st year ; and 1 19, or 10*03 per cent, in the 
2d, The remaining 8*61 per cent being probably made in causes subsequently 
compromised or abandoned. The returns from the four other Masters are in 
a form which makes them not available for the purpose of the above estimate. 
It is not immaterial to observe, that the practice of making references to the 
Masters at the hearing has been gradually on the increase. A return made 
in 1811 (P. P. No. 194.) gives the following per centage of causes heard at the 
Rolls on further directions, to those originally heard : 



Years. 


Causei in the 


Causes in the 


Total of all 


General Paper. 


Consent Paper 


Causes. 


1745—1750 


9-823 


24-188 


13-65'' 


1750—1755 


10-831 


31-353 


16-572 


1800—1805 


33-361 


41-470 


35-523 


1805—1810 


31-334 


41 -834 


33-912 



Between Not. 1822, and Nov. 1825, the proportion had risen to 45*549. 

* Suggestions as to Reform in some Branches of the Law, pp. 45. 47. See 
preceding note. 

■ The Evils and Abuses of the Court of Chancery, and proposed Amendments, 
1831, p. ,76. 

■ See Mr. Pemberton Leigh's speech, on the 5th of August, 1840, p. 24. Sug- 
gestions for amending the Practice and Proceedings in the Court of Chancery, 
1841, p. 29. 



Promoting the Amendment of (he Law. 63 

racter, which would empower the Judge^ as in other Courts, 
to hear the causes brought before him in the order fixed by 
himself, and to continue the hearing of each matter until he 
had disposed of it ; and which would provide that the re- 
viewal of a matter once disposed of should be granted at the 
discretion of the Judge, and not claimed as of right by the 
suitor. 

This Committee express their unchanged conviction of the 
desirableness and importance of the principle of the changes 
thus recommended. They believe that the introduction of 
a system founded upon those principles would remedy the 
evik most loudly complained of in the Masters' Offices, and 
that without its introduction no other change would be pro- 
ductive of much good. 

The subjects already considered comprise the principal 
grounds of complaint respecting the system of procedure in 
the Masters' Offices. There are, however, two other points 
deserving of notice affecting the practice of the Court in refer- 
ence to the Masters. We allude to its practice in suits for 
specific performance, and in inquiries directed to ascertain 
whether all proper' parties are before the Court. In both 
cases it is said, and we think not without reason, that the 
Court often avails itself of the facility of reference to the 
Master to send before him questions which, either the liti- 
gant parties should be required to raise upon the pleadings 
that they may at once be disposed of by the Court, or the 
plaintiff should be required to prove before he is allowed to 



To check this practice, as well as to obviate the difficulties 
before mentioned as occasioned by the want of sufficient 
authority in the Master, it has been proposed to abolish the 
Masters' Offices, and increase the number of the Judges of 
the Court of Chancery, so that they should themselves be 
able to conduct, at Chambers, all those inquiries which are 
now condjicted before the Master so far as any question 
calling for judicial decision arose; while such matters as 
seemed to require only proof of facts might be transacted 
before officers who should occupy the position of the 
Masters' chief clerks, but with a more independent sphere of 
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action. The inquiries now conducted before the Masters, 
for the purpose of enabling the Court to act upon the 
assumption of a negative, as, e. g. that there are no other 
members of a class of persons than such as are before it, or 
no other claims against an estate than such as have been 
made, it is by this plan proposed to enable the plaintiff to 
conduct through the medium of some of these officers. 

The advantages likely to be derived from this plan may be 
summed up as follows : — 

The Judge, it may be presumed, would be averse to 
reserving for inquiry at Chambers matters which he could 
at once dispose of in Court. He would have full power to 
originate any inquiries, or make any orders at Chambers, not 
inconsistent with the principle of any previous decree which 
he might have made in the cause, and his decisions at 
Chambers would be orders, binding when not appealed from 
or reheard. 

It may be thought, also, that the habits of business learnt 
in his Court practice would ensure energy in the conduct of 
business at Chambers; and that from his position, as a 
superior Judge, he would carry with him greater weight : so 
that parties, even if they possessed an equal right of appealing 
from his decisions there as from those of the Master, would 
be less desirous of exercising it. And in his power over the 
costs in the cause, he would possess a formidable engine for 
stimulating diligence or punishing delay. 

It has been suggested likewise that facilities might thus 
be obtained for taking evidence viva voce before the Judge 
at Chambers, in cases where this mode of examination might 
seem desirable. 

It is clear that there is nothing in this scheme inconsistent, 
either with the recommendation contained in the first Report 
of this Committee for allowing certain proceedings to be 
originated at Chambers without the formalities of Bill and 
Answer, or with those contained in their last Report respect- 
ing the mode in which the business should be conducted at 
Chambers. But there are objections to the plan which in- 
duces this Committee to think that the end proposed may 
be attained more surely by other means. 



Promotinff the Amendment of the Law. 65 

It IS not, we conceive, clear that the mode of proceeding 
to which the Judge of a superior Court becomes accustomed 
m Court is that best fitted for the kind of business which 
comes before the Master at Chambers. We apprehend that 
in this species of business, and especially in inquiries con- 
ducted after a decree, a readiness to allow cases to be gone 
into conditionally before all the proof is before the Court, 
and the rejection of the stricter rules of pleading and evi- 
dence is the course best calculated to do justice; a method of 
proceeding which, in the case of the Commissioners for de- 
ciding the claims to the West India Compensation Fund, 
proved, according to the statement made by Mr. Fields so 
eminently successful, that out of 4136 contested claims de- 
cided by them, there arose 22 appeals only, of which 14 were 
dropped. 

Now the present form of proceeding in the Masters' Of- 
fices approaches very much to this model. " The Judge," says 
Master Senior \ " sits there as the representative of justice, 
unincumbered by form ; he himself directs the parties how to 
proceed. If they make any error he corrects their pleadings, 
he alters in their presence, and with the consent of all parties, 
their charges and counter-charges until the proper conclusion 
is drawn, or the right premises are stated, or the real question 
is presented." 

A Judge accustomed to the stricter mode of proceeding 
proper when a cause comes before the superior Court, even 
if he did not fall into the error of introducing into the pro- 
ceedings before him at Chambers a degree of strictness in- 
jurious in its operation there, would be under the disadvantage 
of having at the same time to preside over two judicial sys- 
tems involving opposite modes of procedure. 

But further, there seems to be considerable danger that 
the Judge might neglect the business at Chambers, which 
must be often tedious and laborious, and could scarcely ever 
attract any public interest, and while he directed his prin- 
cipal attention to the more attractive and brilliant labours of 
lus Court, might in fact leave the work at Chambers to the 

^ Observations of a Solicitor, &c., p. 57. 
* Facts and Suggestions, &c., p. 42. 
VOL. VII. F 
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staff of inferior officers by whom it is proposed to surround 
him, and in whom this Committee agree with Mr. Lowndes^ 
in seeing the germs of future Masters, only drawn from a 
class of persons inferior in social position to the claiss whence 
the present Masters are supplied. 

There is a third point of considerable importance, in which 
the plan aboye mentioned appears to this Committee to in- 
volve a difficulty, namely, in the appeal from such of the 
decisions of the Judge as might be disputed — a right which 
seems to them indispensable, as well in order to preserve 
uniformity of decision, as to prevent the risk of arbitrary 
proceedings. The possibility of there being less wish to 
appeal, has indeed been alluded to as one argument in favour 
of the plan ; but this Committee do not feel much confidence 
in the attainment of such a result, if the same practice which 
now prevails of the leading counsel not attending at Chambers 
should be persevered in ; and that this practice must be con- 
tinued, if the expense of inquiries at Chambers is not to be 
materially increased, seems to them too clear to need argu- 
ment. It cannot be expected that, in any important and 
doubtful case, an adverse decision made in the absence of 
leading counsel will be readily acquiesced in by the suitor; 
and it does not seem very probable that the proportion of 
cases decided by the Judge at Chambers, in which the one 
party or the other might desire to appeal, would be reduced 
much below the ratio of one in twenty-six, which expresses 
the ratio of appeals from the Masters' decisions in the years 
1823, 1824, and 1825.^ But to whom is the appeal to be 
made ? If to the Lord Chancellor or to any superior Court of 
appeal in Equity, there would both be danger of overloading 
the Court with business, and one great advantage of an appeal, 
namely, that the case has been already fully argued so that 
the points on either side are clearly understood, would in a 
great measure be lost. If to the same Judge who had decided 
the point at Chambers, that would be to appeal to one who 
had already expressed an opinion on the subject, or, to use the 



> Delays in Chancery considered by M. D. Lowndes, 1 843, p. 17. 
• See p. 60. auprd,. 
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hngaage of %r Edward Sugden^ in speaking of appeals £rom 
the Lord Chancellor in his own Court to the Lord Chancellor 
in the House of Lords, " to appeal from Philip sober to Philip 
drunk*;'' a circumstance which must often create suspicion 
that the arguments adduced by the appellants were not fairly 
weighed, and therefore encourage further appeals to an un- 
prejudiced tribunal. To give the appeal to another Judge 
of co-ordinate jurisdiction is perhaps the best alternative; yet 
this might perhaps be thought to compromise too much the 
judicial dignity, a difficulty avoided when the appeal lies 
from an inferior to a superior Judge ; and would probafcly 
lead to a practice of reserving all questions of importance for 
argument in Court, to the detriment of the suitor, who might 
be sent from the Judge in Court to the Judge at Chambers, 
and the Judge at Chambers to the Judge in Court, with much 
loss of time and money. 

It may, perhaps, be urged that the practice of the Judges 
disposing of business at Chambers has been long tried at law 
without producing the inconveniences here anticipated. But 
the cases are not analogous* The business brought before 
the Common Law Judges at Chambers generally consists 
of short points easily disposed of, such as applications for 
further time, for the production of documents, for particulars 
of demand, for leave to adopt some particular mode of 
pleading.^ There is no staff of officers nominally intended 
to assist the Judge but who might be in danger of virtually 
superseding him ; and, with the exception of a few cases, 
where by act of Parliament exclusive jurisdiction Is given 
to the Judge at Chambers, an appeal lies to the full Court, 
CTcn where the power of deciding at Chambers is expressly 
given to him by act of Parliament ; ** though the Court," says 
Mr. Archbold, " will not, in general, review his order in cases 
^^h^e the matter is left to his discretion, as in the case 
of a certificate to give the plaintiff his costs under certain 

' Lord Campbell's speech on his motion for establishing a Court of Appeal, 
March 1st, 1842. 
* See the List in Archbold's Pract. of Q. B., 1044. edit, of 1836. 
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acts of Parliament^ or a decision that an application to set 
aaide proceedings for irregularity is made in time." ^ 

The difficulty which might be found in combining the 
sittings of a number of Judges in distinct Courts, a large 
portion of whose time would be spent at Chambers, is a 
fourth point, not undeserving of attention in considering the 
practical working of the proposed plan ; but a graver ob- 
jection to it, in our opinion, is the increased expense it 
would occasion; a consideration not unimportant, if it be 
remembered that the increase, as matters now standi would 
fall upon the suitor, to save expense to whom is one great 
object of the proposed change. 

No facts have been adduced to this Committee from which 
they could infer what increase in the number of Judged 
would be required. Master Senior expresses an opinion, 
founded on certain facts adduced by him, that the number 
of Masters could not be reduced without great public 
inconvenience.^ But, assuming that by an improved method 
of doing the business at Chambers, and by assigning some 
part of the work to inferior officers, the six new Judges 
whom Mr. Stewart proposed to create in 1843% would be 
able to do the work now done by ten Masters, the cost 
of the Court would be increased, since the number of chief 
clerks would remain undiminished, by 6000/. a-year above 
its present cost, and by 15,000t a-year above what it would 
cost if the same work were performed by six Masters. 
If to this there is added the cost of the new assistant 
officers, to whom part of the duties now thrown upon the 
Masters is to be intrusted, a considerable addition of expense 
would be cast upon the suitor. 

But the evil would not stop here ; the additional cost thus 
incurred would form a serious obstacle to the formation 
of any effective Court of Appeal. Fot the increase in the 
number of Judges would obviously in no way conduce 
to this end, since the work which they had to perform in the 
inferior Courts would be increased in proportion. 

» Archbold's Pract. of Q. B., ii. 1442. edit. 1847. 

' Facts and Suggestions, &c., p. 14. 

' Suggestions as to Reforip, &c.) p. 53. . 
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For these reasons^ this Committee are of opinion that it 
would be inexpedient to adopt the plan of assigning the 
work now done by the Masters to the superior Judges of the 
Coart. But in thus deciding against this particular plan, 
they are by no means inclined to reject the principle in<^ 
Yolved in it^ that, namely, of committing the business^ trans- 
acted at Chambers to persons who shall possess the character 
and authority of Judges, whose functions they now practi- 
cally exercise, regulating all matters in their own Courtis, 
and differing from the superior Courts only in the greater 
absence of formality in their procedure, and in having it as 
part of their duty to carry into execution decrees pronounced 
by the higher Courts. In short, instead of making the 
Judges act as Masters, they think it would be better to arm 
the Masters with the authority of Judges. 

This plan is only a further extension of that proposed in 
the first Keport of this Committee in reference to suits for 
the purpose of Administration. If the system were com- 
plete in both parts, its working would be as follows. 

The suitor would in every case (except perhaps applica- 
tions for an injunction) have two courses open to him. He 
might ga at once before the Master upon a petition in the 
nature of a state of facts, with the power of bringing any 
question in the cause before the higher Court by way 
of Appeal from the Master's decision. Or he might proceed 
by Bill and Answer, and obtain the decision of the Court 
upon his case, so far as upon the evidence before the Court 
it was possible to decide it. This decision might sometimes 
be final. But often the Court would be unable to do moi*e 
ihan to declare generally the rights of the parties. The 
facts to which those rights had to be applied would not 
be ascertained with sufficient precision to make a final decree 
possible. Thus the Court might be able to decide that ther^ 
was a binding contract, but not whether there was a good 
title ; to decide that a nmn was liable as surety, but not th^ 
exact amount of his liability ; to determine the priority of an 
incumbrancer, but not the extent of his incumbrance. In all 
such cases, the party in whose favour the decree was made 

r i 
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would haye the right of taking it before the Master, there 
to adduce such evidence as niight enable him to apply the 
decision to the particular facts, subject, as in the former 
class of cases, to an appeal to the superior Court agunst the 
whole or any part of his decision. 

In both cases it would probably be found advisable that the 
Masters in their orders should state the facts upon which 
they founded their decisions, as fully as is done by their 
present reports, so that on appeal the facts might be assumed, 
except where the finding of the Master was specifically ob- 
jected to. 

But in either case the Master should act as an independent 
judge in a court of his own ; when a reference was made to 
him by the superior Court the cause should be before him, and 
no longer before that Court. All subsequent applications in 
it should be made to him in the first instance. He should 
have full power to originate whatever inquiry or make what-* 
ever order he judged necessary to do justice between the 
parties as fully as the superior Court could do itself, though 
of course he could not re-hear its decree, or make any order 
inconsistent with it. 

Over the costs of all proceedings before him he should have 
complete power, with the same restrictions upon the right of 
iippeal for costs as now apply to decisions of the Vice-Chan- 
cellors or Master of the Rolls. The costs of the proceedings 
in the superior Courts it would lie with them to dispose of, 
either at the original hearing or after the Master had come to 
his decision on any question referred to him. 

The Masters' Courts might also, as they do now, usefully 
assist the suitors in the superior Courts, by enabling them to 
carry on preliminary inquiries as to parties in the cases before 
noticed, where, from the plaintifi^ having to prove a negative, 
it is impossible for him to establish his case by evidence in 
the ordinary way. But these inquiries should not be made 
under an order of reference from the superior Court The 
suitor should be required to satisfy the Court, by the Master's 
certificate, that the inquiry had been properly made; and he 
i^ould have a right to apply to the Master to make the in* 
quiry ; a right which might well extend to all cases where a 
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reference to the Master can now be obtained before the 
hearing. 

The forms of procedure in the Masters' Courts might be 
regulated by orders made from time to time by the majority 
of the Masters with the approbation of the Lord Chancellor. 

It would seem to follow naturally from the proposal of 
making the Masters J udges^ that their Courts, as all other 
English Courts, should be public, though with a discretionary 
authority in the Master to hear any particular matters in 
private; as it would also be a natural consequence of the same 
plan that they, like other English judges, should habitually 
state the reasons of their decisions. But, considering the 
opinion which appears to prevail among the Masters them- 
selves, and is adopted by so competent a judge as Mr. Field ^, 
** that two-thirds of the business is better done in a private 
room," this Committee hesitate to recommend the universal 
adoption of public sittings, though their own opinion is in 
favour of making public sittings the rule, and private the 
exception. 

New and more conveniently arranged Courts for the 
Masters, under the same roof with the Courts of the superior 
Judges, seem to us an almost indispensable requisite for the 
complete attainment of a good system of conducting business 
before the Masters. 

It will perhaps be objected to this plan that there are 
cases, where at the original hearing an alternative of decision 
maybe open to the Judge, dependent upon the result of pro- 
ceedings before the Master; and that on the proposed system 
the Judge would be required to decide upon both alternatives, 
though ultimately his decision upon one only would be 
required. 

This Committee think, however, that the increased labour 
to the Judge in a few cases, ought not to be put into com- 
parison with the advantage to the suitor, in by far the 
greater number, of being saved the necessity of a second 
useless application to the Court. 

Again, it may be urged that the facts as they appear at 

f - ' A Solicitor's Observations, &o., p. S6. 
F 4 
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the hearings may not enable the Judge to make any decision. 
The reply is, then the bill ought either to be dismissed or to 
stand over till clearer evidence is adduced ; or, if the Court 
should think it desirable to send the cause before the Master, 
the reference should be made in such terms as would leave the 
question to be decided by the Master in the first instance, 
and to come before the superior Court only on appeal. 

Some apprehension will probably at first be entertained, 
that a difficulty may be found in so framing decrees as to 
distinguish the province assigned to the Master from that of 
the Court. But this Committee does not think that such 
will be the case. There appear to them to be two classes of 
cases only, in which any difficulty in this respect could arise: — ^ 
Ist. Where the Court becomes aware in the course of the 
argument before it, of some matter so involved in obscurity 
that no decision upon it is possible, but yet of such a nature 
that it does not think fit either to make a decree without 
taking it into consideration, or to dismiss the Bill: — 2dly»- 
Where the relief to be administered for enforcing the rights 
of the parties calls for the exercise of judicial discretion, 
while the facts by which that discretion is to be guided are 
still unknown. 

An illustration of the first class of cases may be supplied 
by a case of Hennington v. Houghton^ reported in Young and 
Collier', where the Court, after deciding that an account 
would lie between landlord and tenant upon a husbandry 
lease, directed an inquiry as to the circumstances connected 
with an assignment to the sheriff, because *^ it was satisfied 
that it did not know the whole case," The second class may 
be exemplified by the case of Longmore v. Etcum, contained in 
the same Reports ^ where there was a question, whether ox 
not the widow of a testator had under his will any discretion 
in the application of a trust fund among his children ; and the 
Court, after intimating an opinion that she had such a dis-* 
cretion, directed numerous inquiries into the circumstances 
connected with the property and the application of its 
proceeds, with the view, apparently, of obtaining all the in- 

' Chancery Ccses, vol. ii. 630, • lb. p. 263. 
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ibrmation neceeeary to guide it in coming ultimately to a cou- 
clusion how far it would interfere with the exerciae of that 
discretion. 

Now, if the changes recommended were introduced, these 
decrees might have been in substance as follows : — 

In the first case: — Declare that -A. B. is entitled to 
an account against C. P., &c. Let the Master take the 
accounts, and let him inquire into the circumstances under 
which the assignment to the sheriff was made, and determine 
whether the rights of the parties are in any and what manner 
affected by it. In the second case, — Declare that the widow 
of the testator has a discretion in the application of the 
proceeds of the trust property, and let the Master determine 
whether under the circumstances of the case the Court should 
in any and what manner regulate the exercise of that dis- 
cretion. 

The alterations proposed, it may be observed, bear consi- 
derable analogy to the practice now customary in charity 
suits, where the Court habitually declares at the hearing 
whether or not the property is affected by a charitable trust, 
and refers it to the Master to settle a scheme for its appli- 
cation to the purposes of the charity; a form of decree which 
in the recent case of Costobadie v. Costobadie^y where pre- 
cisely the same question arose as in Longmore v. JElcum, the 
Court adopted. We apprehend that it would be easy to 
reduce all references to the Master to a similar form, and 
that by a few general words the points referred for decision, 
might always be easily and clearly defined. It might, how- 
ever, be left in the power of the superior Court to accompany 
any reference by the enumeration of particular inquiries 
which it considered desirable, as a guide to the Master. But 
whether this was or was not done, the parties should, we 
conceive, have a right of appeal in all cases to the higher 
Court upon the ground of a refusal by the Master to make 
any particular inquiry ; an appeal analogous to a motion for a 
new trial on the ground of a mis-direction or exclusion of 
evidence by the Judge at common Law. 

» 1 1 Jur. 345., V. C. Wigram. 
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Assuming, then, that there would not be any formidable 
difficulty in framing decrees in the form suggested, this Com- 
mittee consider that Tery great advantage would arise from 
the practice, by its enabling the parties in all cases to de- 
termine for themselves, after obtaining a declaration of right 
upon the hearing, whether any fiirther proceeding was ne- 
cessary — a power of which they are now often deprived by 
this declaration being reserved till the hearing on further di« 
rections, as was indeed the case in the cause of Longmore and 
Elcum^ in respect to the degree of authority possessed by 
the testator's widow. To how considerable an extent this 
peaceable termination of causes is likely to prevail, may be 
inferred from the number of cases in which, under the present 
system, no decree is drawn up. From a comparison of the 
returns made in 1836 S with those made in 1811 ^ and the 
statements in the Appendix to the Chancery Commissioners' 
Beport', it appears that while in the years 1822, 1823, and 
1824, 1561 original causes and about 620 causes on further 
directions, were heard and disposed of by the Court, there 
were drawn up during the two former years and three 
quarters of the latter only 1205 decrees; that is to say, in 
nearly one-third of the causes disposed of, the judgment put 
an end to the suit without a decree. 

If, however, the conduct of inquiries at Chambers were 
committed to the Judge in the cause, this Committee does 
not see that any greater security for the attainment of the 
result last noticed would be attained than is supplied by the 
present system. Why should not the Judge, under it, be 
disposed to spare himself the labour of deciding the rights 
of the parties until all the facts necessary to a final decision 
had come before him in inquiries conducted before himself, 
just as much as at present, when he has to learn those facts 
from the report of the Master ? 

That under the system proposed in this Report either the 
present Masters as a body, or those Members of the Bar who 
might be willing to resign its struggles for a salary of 2500/. 

> P. P. vol. xlui. No. 370. • lb. 1810, 181 X. No. 194. 

' Appendix to Chancery Commission, p. 1149. ' 



Promoiing the Amendment of the Law. 75 

ar-year and the authority of a judicial office, would be found 
incompetent to transact the business brought before them, 
this Committee cannot suppose. In fact, eyen at present, 
if the proportion of appeals from the Masters is compared 
with that from the Vice-Chancellors and Masters of the 
Bolls as deduced from the returns made in 1 836 ^ the result 
is in favour of the Masters ; for, while the former appeak 
were, as has been shown, 176 in 4758 cases, or 3*72 per 
cent., the latter were, between the years 1818 and 1836, — 
from the Rolls, 319 appeals out of 6314 decisions, or 5*32 
per cent. ; and from the Vice-Chancellor, 483 appeals out of 
6820 decisions, or 7*18 per cent. ; or taking both together, 
6-09 per cent. 

Even in the case of reports upon the insufficiency of 
answers, which are all contested cases, it appears by one 
of the returns made to the Chancery Commission \ that 192 
decisions produced only 29 sets of exceptions, i. e, 15*15 per 
cent, of appeals ; while, from the Vice-Chancellor, between the 
years 1828 and 1832, including all cases, contested and others, 
there were 209 appeals to 1798 decisions, or 11*62 per cent. • 
But it appears to this Committee that the plan of in* 
creasing the powers of the Masters has further a great 
advantage over that of committing the business now trans- 
acted by them to the superior Judges, in the facility which 
it would afford for rewarding ability in the conduct of that 
business, by making the Masters' Courts a recognised, though 
not exclusive, road to the bench of the superior Courts. 
Without in the slightest degree imputing either to the 
present or any future Judges of the Courts of Equity an 
insensibility to the nobler motives which lead to the faithful 
discharge of judicial duties, this Committee still think that 
a Judge whose only means of distinction would be the way 
in which he conducted Chamber business, but who by dis- 
playing ability in the conduct of that might reasonably look 
forward to promotion, would be more likely to conduct that 
business well, than one who, with but slight prospect of any 



» P. P. vol. xUa. No. 37Q. • Appendix, p. 1154. 

» P* p. vol. xliii No. 370. 
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promotion, would probably gain little increase of reputation 
by attending to his work at Chambers, and lose little by 
neglecting it. 

It also seems not undeservbg of attention, that it must be 
easier to secure a certain number of good Judges for the 
superior Courts, and a certain number for the inferior, than 
to find the combined number of Judges at once equal to the 
duties of the higher situation, and tcillmg to attend to those of 
the lower. The greater the number of Judges required for 
Chamber business, the stronger does this argument become. 

The desirableness of thus opening before the Masters the 
road to the Bench of the superior Courts, is a i)owerful reason 
against one proposal, which, otherwise, has something to re- 
commend it ; that, namely, of appointing one of the Masters 
for his knowledge of conveyancing, to whom all questions 
of title might be referred. 

The same reason^ as well as the difficulty of separating 
questions of account from other questions in a cause, operates 
against the plan of appointing particular Masters to take 
accounts, though we think it desirable that they should all 
have the power of calling in professional accountants in cases 
of peculiar difficulty. 

If the Masters were raised into Judges,, as proposed in this 
Report, a considerable saving in the time of the superior Courts 
would probably be effected, by the removal from them of a 
mass of causes, or matters arising in causes, which would at 
once be disposed of by the Masters. Some advance would thus 
be made, without any addition to the present judicial strength 
of those Courts, towards the means of forming a Court of 
Appeal out of two of the subordinate Judges with the Lord 
Chancellor, or three in his absence; a Court, the formation 
of which would probably conduce much to prevent appeals, 
though the right of further appeal to the Lords might be 
retained to preserve uniformity of decision. The apix)int- 
ment of a permanent Chief Judge in Equity would, we con- 
ceive, be a valuable addition to such a court. 

Lastly, upon the plan of treating the Masters as subor- 
dinate Judges, there would "be little difficulty in providing 
for a possible increase of business, either by increasing the 
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number of Masters in London, or by appointing local Masters5 
as there are local Bankrupt Commissioners ; a plan which 
might also afford facility for the vivA voce examination of 
witnesses. Greater difficulty would probably be experienced 
in providing for such an increase of business by increasing 
the number of Judges. 

That a considerable increase of business may reasonably 
be expected to attend any great diminution of the delay and 
expense of Chancery proceedings, seems to result from the 
consideration of the number of suits at present compromised, 
without coming before the Court at all ; as well as from the 
small increase in the number of Bills filed in the Court, when 
compared with the increase of the wealth and population of 
the country. Out of ninety- six causes in Mr, Field's office, 
which he mentions as disposed of in the years 1838 and 1839^ 
fifty were compromised, dropped, or dismissed by the plain- 
tiff, and of these the dates make it probable that forty-five 
had not come before the Court at all.^ 

The returns mad6 in 1836 give a similar result.* The causes 
heard during a long series of years bear a ratio of about one- 
third only to the Bills filed. Between 1818 and 1835, 12,816 
causes were heard, and 39,686 Bills filed, from which, however, 
according to the ratio given by the returns of 1811^, about 
one-ninth, or 4500, should be deducted as Bills of Supplement 
and Revivor. 

Again, it is a startling fact, that the numbei of original 
Bills filed in the Court, which between 1745 and 1749 was 
9302, gradually declined during the next fifty years so much 
that from 1800 to 1804 it amounted only to 6378. Prom 
that time, indeed, it increased; and between 1818 and 1822 
reached the highest point it had gained prior to 1836; the 
number of Bills filed in those years being 11,225; or, after 
deducting one-ninth for Bills of Supplement and Revivor,, 
nearly 10,000. But between 1828 and 1832 the number 
had again decreased, amounting to 10,781, or, making the 



* A Solicitor's Observations, &c., p. 85. " P. V, vol. xliii. No. 370. 

*P. P. 1811., No. 244. 
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same deduction as before5 to 9600 original Bills; that isy 
only 200 more than those filed between 1745 and 1749. ^ 

Yet, in the mean time, the business of the Court, in the 
causes which were before it, had greatly increased. 

The Stock standing in the name of the Accountant-Gene- 
ral, which, in 1760, was l,665,160t 18*. 4rf. only, belonging 
to 1094 accounts, in 1825 amounted to 39,174,722/. 8«. Id., 
belonging to 8460 accounts. ^ 

The Petitions presented, which between 1745 and 1749 
were only 2151, between 1806 and 1810 were 5977. The 
Motions made in the first of the above periods, were 20,484 ; 
in the last 34,580. 3 ^.^ ^ 

The explanation of these facts seems pretty clear ; the cost 
of proceedings in the Court drives the greater number of 
suitors from its doors. They are closed against a very large 
body of persons who would gladly seek its assistance but for 
apprehension of the consequences. Surely then, if the ex- 
pense and delay of these proceedings could be materially 
diminished, there is reason to anticipate a large increase in the 
number of suitors. 

In conclusion, this Committee wish to say a few words on 
the relation of their present and past Eeports to the general 
question of Chancery Reform. They are unwilling to have 
it supposed that, because their attention has been hitherto 
confined to considering the best constitution of a tribunal for 
conducting the business now done at Chambers, therefore in 
their opinion no other part of the procedure of the Court of 
Chancery requires, or is susceptible of amendment. It is 
indeed true that the last twenty years have witnessed many 
improvements in matters connected with the practice of the 
Court of Chancery. Since the Chancery Commissioners 
made their Report, we have seen the introduction of bene- 
ficial reforms in the mode of proceeding in Bankruptcy, in 

» p. P. vol. xUii. No. 370. 1836. The returns made in 1845 show a tendency 
to increase; the ayerage number of bills filed in 1840, 1841, and 1842, was 
2517 ; which would give 11,287 original bills in five years. — P. P. vol. xxxviiL 
No. 67. 

« P.P. 1810, 1811. No. 194. 

* Chancery Commission, Appendix, yoL ii. p. 630. It now exceeds 50,000,00021 
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the taxation of Coets^ and in Lnnacjr, — provision made for 
the more speedy hearing oi Causes — the substitution of 
Salaries for Fees -^ and a variety of changes, too numerous to 
be specified here, in the forms of pleading and practice. Yet 
there remain many points in vrhich, in our opinion, amend- 
ment is still required. In the practice of the Court as to 
parties ; in its refusal to decide one or more points only in a 
cause without making a complete decree ; in its mode of taking 
evidence ; in many details of its general procedure, as well 
as of that adopted in its Offices, not excluding the Masters' 
Offices^ there is much which this Committee considers as 
calling for serious inquiry. But the subjects embraced in 
their present and two preceding Reports yield to none in 
importance ; and even if they were not limited by the terms 
of the references made to them, this Committee are of 
opinion that to no part of the wide field- of Chancery Re- 
form could their attention be more usefully directed, in the 
first instance, than to the general constitution of the Masters' 
Offices^ and the mode of conducting business there. 



COMMITTEE ON CRIMINAL LAW. 

The following reference was made to this Committee : — 
To consider whether unaggravated larcenies of small amount 
might not be advantageously submitted to the jurisdiction 
of the Petty Sessions. 

BEFOBT. 

This Committee are of opinion that much evil accrues 
from the confinement of offenders, charged with very trifling 
larcenies, for a longer or shorter period previous to their trials 
at the Assizes or the Quarter Sessions. 

That the provisions of 7 & 8 Geo. 4. c. 29. s. 30., and 
those of 9 Geo. 4. c. 31., in similar and analogous cases, have 
been found to work well, and 'might be advantageously ex- 
tended, with some modifications, to trifling common law 
larcenies. 

That such cases do not often involve much difficulty as to 
the law, nor much doubt in the investigation of facts. 
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That it would be desirable, therefore, that these should be 
disposed of summarily at the District Petty Sessions; that 
the Petty Sessions should be constituted a Court of Becord ; 
and that the times and places of holding it should be settled 
by the magistrates assembled at the Quarter Sessions, subject 
to the approbation of the Home Secretary. 

That the offences to be tried at such Petty Sessions be 
confined to charges of simple larceny of a small and limited 
amount ; that the punishment be also limited ; and that a con- 
viction at the Petty Sessions be not followed by any of the 
legal penal consequences of a conviction for felony. 

That the person charged be at liberty to claim having his 
case remitted to be tried by a jury in the ordinary course ; 
and that the Court of Petty Sessions be likewise empowered 
to send the same for trial, if they shall think fit, to the 
Assizes or the Quarter Sessions. 

[The following act was, to a certain extent, the result of 
this Report. It will be seen, however, that its operation is 
limited to juvenile offenders, whereas the Eeport has no such 
limitation. It will also be seen that it was proposed to give 
the person charged the option of a jury. The clause to this 
effect was struck out in the Commons, but restored on a 
conference. This act gives another blow to trial by jury, 
even in criminal cases. Under the County Courts Act, this 
mocle of trial is nearly superseded in civil suits for demands 
under 20/. In one of the metropolitan courts there have 
been 3000 cases tried, in which applications for juries have 
been made in only three cases. — Ed.] 

10 & 11 VicL c. 82. An Act for the more speedy trial and 
punishment of juvenile offenders. (22 July 1847.) 

" Whereas, in order in certain cases to ensure the more speedy 
trial of juvenile offenders, and to avoid the evils of their long 
imprisonment previously to trial, it is expedient to allow of such 
offenders being proceeded against in a more summary manner than 
is now by law provided, and to give further power to bail them : 
be it enacted by the Queen's most excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the au- 
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thority of the same, That everj person who shaU, subsequently to 
the passing of this act, be charged with having committed or 
having attempted to commit, or with having been an aider, abettor, 
counsellor, or procurer in the commission of any offence which 
now is or hereafter shall or may be by law deemed or declared to 
be simple larceny, or punishable as simple larceny, and whose age 
at the period of the commission or attempted commission of such 
offence shall not, in the opinion of the justices before whom he or 
she shall be brought or appear as herein-after mentioned, exceed 
the age of fourteen years, shall, upon conviction thereof, upon 
his own confession or upon proof, before any two or more justices 
of the peace for any county, riding, division, borough, liberty, or 
place in petty sessions assembled, at the usual place, and in open 
court, be committed to the common gaol or House of Correction 
within the jurisdiction of such justices, there to be imprisoned, 
with or without hard labour, for any term not exceeding three 
calendar months, or, in the discretion of such justices, shall forfeit 
and pay such sum, not exceeding three pounds, as the said justices 
shall adjudge, or, if a male, shall be once privately whipped, 
either instead of or in addition to such imprisonment, or imprison- 
ment with hard labour ; and the said justices shall from time to 
time appoint some fit and proper person, being a constable, to inflict 
the said punishment of whipping when so ordered to be inflicted 
out of prison : Provided always, that if such justices upon the 
hearing of any such case shall deem the offence not to be proved, 
or that it is not expedient to inflict any punishment, they shall 
dismiss the party charged, on finding surety or sureties for his 
future good behaviour, or without such sureties, and then make 
out and deliver to the party charged a certificate under the hands 
of such justices stating the fact of such dismissal, and such certi- 
ficate shall and may be in the form or to the effect set forth in the 
schedule hereto annexed in that behalf; provided also, that if 
such justices shall be of opinion, before the person charged shall 
have made his or her defence, that the charge is from any circum- 
stance a fit subject for prosecution by indictment, or if the person 
charged shall, upon being called upon to answer the charge, object 
to the case being summarily disposed of under the provisions of 
this act, such justices shall, instead of summarily adjudicating 
thereupon, deal with the case in all respects as if this act had not 
heen passed. 

"2. And be it enacted. That any two or more justices of the 
peace for any county, riding, division, borough, liberty, or place 
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in petty sessions assembled, and in open court, before whom any 
such person as aforesaid charged with any offence made punishable 
under this act shall be brought or appear, are hereby authorized 
to hear and determine the case under the provisions of this act : 
Provided always, that any magistrate of the police courts of the 
metropolis sitting at any such police court, and any stipendiary 
magistrate sitting in open court, having by law the power to do 
acts usually required to be done by two or more justices of the 
peace,- shall and may within their respective jurisdictions hear and 
determine every charge under this act, and exercise all the powers 
herein contained, in like manner and as fuUy and effectually as 
two or more justices of the peace in petty sessions assembled as 
aforesaid can or may do by virtue of the provisions in this act 
contained. 

" 3. And be it enacted, That every person who shall have ob- 
tained such certificate of dismissal as aforesaid, and every person 
who shall have been convicted under the authority of this act, 
shall be released from all further or other proceedings for the same 
cause.*' 

[The remaining sections need not be her^ given.] 



ART. v.— LEGAL EDUCATION. 

Report from the Select Committee on Legal Education^ with 
the Minutes of Evidence. 1846. 

Napoleon said that he only was the great general who, 
after having gained a great victory on Monday, was ready to 
win a second on Tuesday. The necessity for legal education 
having been now admitted by the Inns of Court, we 
have to see how this great moral victory may be improved. 
The last person usually convinced of the necessity of a 
change is the person who is to carry it into execution, and 
thus it has been with the respectable authorities we have just 
mentioned. We do not think it impossible that, although 
they were slow in conceiving the idea that lectureships must 
be established, and slow in acting on it, yet still slower will 
they be in taking those other steps without which the 
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lectureship will become, we are satisfied, a failure. After 
the first novelty has passed away, lectures, if unaccompanied 
by other changes, will cease to be attended, unless they 
bear on some immediate topic of interest ; and we need not 
go far for proof and illustration of this. 

Before alluding to the necessary accompaniments of lec- 
tures, we think we shall be rendering good service to the 
English reader, if we translate some observations of 
M. Kossi^ which are as applicable to EngHsh as to French 
legal society. Our readers have already had before them 
nearly all that we can say on this subject. 

M. Rossi is one of the most sound and philosophical jurists 
of France, and his views are. contained in a Memoir of which 
the title is prefixed ^ and which was given to the public 
during the reign, and (when contrasted with that of his 
immediate successor) comparatively wise government, of 
Louis XVIIL 

"It is perhaps useless to prove that in a great number 
of countries the teaching of the law requires ameUoration : 
so long as we confine ourselves to this assertion, nobody wiU 
venture to dispute it. But the object is not solely to 
establish new chairs, to grant encouragement to the study 
of private law (too much neglected in consequence of the 
mode, and the superior attraction, of political discussions), 
or to render more severe the discipline of the schools where 
it appears to have become relaxed. These means, useful and 
worthy of eulogy in themselves, are not suflicient for the 
attainment of the end at which it is proper to aim. 

** We are at a critical epoch for whatever concerns public 
and private law. Here, recent institutions require to be 
confirmed by legal means ; there, the new productions must 
be put in accordance with the parts which are preserved 
of the ancient social order ; in fine, the country is in such 
a state, that it is absolutely necessary to prepare the means 
requisite for effecting an enlightened and well-regulated 
accomplishment of changes now become indispensable; and 

* ** De VE'tude de Droit dans se« Rapports avec la Civilisation et TE'tat actuel 
de la Science.'* M. Rossi is now, or was very recently, French ambassador to the 
Pope, where, of course, he had to carry out the instructions of his government. 
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that, under the penalty of seeing the work of wisdom under- 
taken all at once and spoiled by folly, and the treasures 
of liberty wasted by licentiousness. 

'^ It is to the youth of the nation, it is to the new-arising 
generation, that it will belong to accomplish this great task. 
Few men, among those who at present figure on the stage 
of the world, appear to me in a condition to contribute 
efficaciously to the establishment and confirmation of the 
legislative system called for by the moral and political state 
of Europe. 

" I speak not of those men for whom our social crisis has 
commenced without their having ever suspected its approach. 
There are beings who, inunured in a profound sleep, have been 
transplanted all at once into another universe : what would 
they be able to effect in this unknown region ? Their wants, 
their language, their ideas, their sentiments, are not those 
of the inhabitants of the country in which they are forced to 
drag on their existence. Provided their aversion does not go 
so far as to require the abandonment of all the principles, and 
the absolute sacrifice of the general welfare, we must bear 
with patience their bad humour, and not pretend that they 
themselves co-operate in a work of which they can neither 
feel the necessity, nor comprehend the advantages. 

" But, even among the men who have opened their eyes to 
the new social dawn, there is a great number from whom 
nothing is to be expected for the work of legislative reform. 
Some still vacillate between the region of darkness and that 
of light. A vague desire to advance towards the latter some- 
times animates them ; but their strength is far from being 
adequate to the effort ; the weight of long years of prejudice 
oppresses them. Assailed in succession by a vague sentiment 
of what is good, by their self-love, and by the consciousness 
of their own powerlessness, they end by deciding that the 
feeble and uncertain glimmer of the twilight is the true 
illumination which ought to guide the steps of the sage. 

" Others, more under the influence of their passions than 
enlightened, more irritated against oppression than instructed 
in the legal means of repressing it, scarcely see the new 
social career opened than they rush into it like madmen. 
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Not perceiving distinctly the end to be aimed at, they abandon 
themselves to the most dangerous extravagances, 

" The persons just alluded to, however, have excited an 
alarm, of which the influence has not been transient. We 
find this influence in a great number of men, well-intentioned, 
BuflSciently enlightened otherwise, but who having become 
timid unto pusillanimity, dare no longer to undertake what 
is good from a dread of arriving at what is evil. The au- 
dacity and the blind intolerance of the innovators have 
given them the unfortunate habit of viewing reforms only as 
a pretext for disorganisation and disorder. Timorous from 
the delicacy of their constitution, respectable from the purity 
of their intentions, it is necessary to allay the apprehensions 
of such men, to rouse moderately their courage, and not to 
irritate their self-love by a misplaced disdain. 

" When, impatient of the precautions and distrust of the 
persons last alluded to, bolder men have chosen to brave 
them, the latter have thereby merely transformed them into 
declared enemies of the new order of things. It has often 
been repeated, and with reason, that we must be on our 
guard against friends too ardent, and animated with an in- 
considerate zeal. Borne had not to congratulate herself upon 
the extravagant zeal of the Gracchi. How often one is 
tempted to repeat these words of Montesquieu : — * Ce qui 
me choque de ces beaux esprits, c'est qu'ils ne se rendent pas 
utiles k leur patrie.' 

** There exists, however, a small number of men who, not- 
withstanding their defective education, and the prejudices of 
their youth, or of their caste, have, if I may use the term, di- 
vined the theories of sound policy and the wants of our age, 
and have never deviated from that line in which liberty is 
found united with security and respect for existing rights, with 
that which is due to the rights which are still to be esta- 
blished. Men truly privileged. A lively sentiment of what 
is just, noble, and generous has placed them at the outset 
upon the right path, and they have freely pursued it across 
dangers of every kind, and in spite of the obstacles which 
ignorance, wickedness, and fanaticism opposed to them. Un- 
fortunately, the number of such men is limited; unfortu- 
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nately, their voice is often without effect ; they do not make 
enough of noise to induce the multitude to follow them, and 
acknowledge that they are the only persons who plead their 
cause in good faith. The goyemment^ whose false steps they 
might prevent^ whose prejudices they might dissipate^ and 
establish by evidence their true interests, act towards them 
like the sick patient who allows himself to be brought to the 
verge of the grave by the family physician, and only at this 
last extremity decides upon consulting the more skilful. 
Should this aid arrive in time to ward off the last blow of 
presumptuous ignorance, the person who really saved the life 
is soon forgotten ; the person usually employed in the family 
soon then resumes his former powers ; his audacity, his pre- 
tensions are the same; and he exercises anew his absolute 
authority over a weak and credulous mind. 

" It is only by imparting knowledge, and enlightening the 
rising generation, we are convinced, that the desired end can 
be attained. Now, for that purpose, the present youth must 
hav« the means of acquiring such knowledge. 

" But is not that a truth dangerous to be told? Is it not 
to point out to the enemies of the new order of things the 
steps which they have to take to prevent its progress ? And 
will they not conclude from this, that they must shut from 
the eyes of the young generation the sources of instruction, 
and render them incapable of contributing to the develop- 
ment of the new social system ? I do not believe that any 
government would be perverse enough to make such a fright- 
ful calculation. But if it wished to found its duration upon 
ignorance, it would be necessary to prove to it hpw deceitful 
that measure is, not only by the calamities which it prepares, 
but still more because it would act in a ;nanner directly the 
opposite of what might be expected from it. 

^* It has often been repeated that nothing can arrest the 
new political and moral development of Europe. This pro- 
position appears to us quite evident ; for the causes of this 
great effect are no longer within the power of men. When 
crusades have been preached, printing invented, the new 
world discovered, commerce and industry extended in every 
way, gunpowder compounded, the infantry of armies aug- 
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mented and raised in public opinion, burghers and commoners 
employed against feudal vassals, a struggle maintained against 
the encroachments of ecclesiastical power, the strength of the 
people invoked against the despotism of a foreign power ; the 
human race has been told — rise, learn to march forward — 
thou art not in the proper place. And when one hears 
persons professing the Protestant worship, governments pro- 
tectors of that worship, astonished that the men of the present 
day are reasoners, indocile to the voice of authority — that they 
wish to think, to examine, and to see clearly into their affairs 
— would not one believe he heard a surgeon who, though quite 
convinced of his having performed the operation of the 
cataract upon his patient, should testify his surprise that his 
patient makes use of the faculty of seeing ? 

^* At the same time, it is true that the men who have con- 
tributed to the wants the most favourable to the cause of 
humanity, have not foreseen all the consequences of the acts, 
which appeared to them so useful and so fair with reference 
to their own peculiar interest. Assuredly it was without 
suspecting it, that Peter the Hermit and Godfrey, Ferdinand 
and Isabella, Charles Y. and Philip IL, Louis XI. and 
Bichelieu rendered to the cause of man signal services. 

" Whatever may be the nature of the new sentiments of a 
nation, the impartial and the enlightened observer will always 
find in them sufficient principles of order and of justice, to 
form of them the basis of his social organisation. We must 
leave to declaimers and to political egotists those stupid dia- 
tribes in which they vent their malice and hatred against a 
whole people : their least fault is the proclamation of error. 

" In placing ourselves on the territory of the nation, we shall 
find there more moral force than is generally believed ; for 
it is in the nature of man to love social order, and to attach 
himself to whatever preserves and embellishes it. This moral 
force will be proportionate to wants. Wherever it exists, if 
it is not infinite, it is at least immense ; so far as we have merely 
regiments and bayonets at our command, we are weak ; our 
adversaries can always count them ; while they cannot esti- 
mate the moral forces, those invisible, but palpably sensible 
forces, when they form the vanguard and the rearguard of 
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an army. It was by the moral forces of Hungary, that 
Maria Theresa preserved to her son the imperial throne. 
The English Government has often used and abused the 
moral forces of England, without being able to exhaust them: 
they were not derived from without, they were placed in the 
heart of the nation, 

'^ Now, one of the most efficacious means for creating and 
properly directing the moral forces of a people, is assuredly 
to instruct the rising generation in the science of law, 
whether public or private, that is to say, in the doctrines 
which have the most direct tendency to the preservation of 
social order, and to the development of national feelings and 
sentiments. Left to itself, the youth of the nation will ne- 
cessarily take part in the latter; they will, perhaps, deal 
heavy blows at the former. Let us be convinced the pro- 
blem is reduced to knowing, whether we shall, one day, have 
members of the community, such as Publicola, or such as the 
Gracchi. 

" If the youth of the nation, in the great social questions, 
finds itself reduced for instruction to the political brochures of 
the day, to works produced by circumstances ; if called upon 
to found a great system, and to co-operate in the accomplish- 
ment of Legislative Reform, the youth of the nation has not 
been habituated to raise itself to the height of principles ; if 
acquainted merely with matters of routine in the school and 
liberal in the * salons,' hampered and constrained by the fet- 
ters of a bad education, and impelled at the same time by the 
movement of the age and the vivacity of youth, the rising 
generation feel the necessity of acting well, and yet know not 
the means of doing so: finally, if always fluctuating between 
its wishes and its ignorance, the youth of the nation aban- 
dons itself to those political excesses which often assume the 
semblance of fair and good actions, who would be the truly 
culpable ? Who would be those who ought to be dragged 
before the tribunal of inexorable posterity ? 

" Doubtless, it would be absurd to reproach our grandfathers 
for not having prepared us for the new order of things. The 
contemporaries of Montesquieu could not themselves penetrate 
the veil which concealed from their view the period which 
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was to follow. But for us, we have no excuse to authorise 
our inertness and indolence. The irresistible march of affairs 
and of minds is no more a mystery. I am not one of those 
who believe that we have the means of doing every thing, and 
that we ought to leave to our grandchildren merely the 
pleasure of gathering the fruits of our institutions. I do not 
believe in miracles in matters of legislation and politics. I 
do not prefer the work that is incomplete and not firmly es- 
tablished from precipitation, to the solid work of experience 
and of time. In fine, I am convinced, that upon a great 
number of questions, political and legislative, even upon 
those which appear to have been the best discussed, there still 
remain many curtains to be raised. But it is at least certain 
that we are, upon many of these subjects, more advanced than 
our fathers were ; more advanced in relation to science, infi- 
nitely more advanced in relation to general sentiment and the 
new moral wants, which manifest themselves in Europe. 

** Now, if we cannot conduct the youth of the nation beyond 
the point where we now find ourselves, it is, at least, I shall 
not say useful and generous, but obligatory upon us, to put 
it within the reach of appreciating the present state of civi- 
lisation. For this state, which, seen as a whole, is no longer 
unknown except to the imbecile and fatuous, of all ranks 
and conditions, could not escape the piercing eyes and the 
investigating spirit of youth. But why do I say escape? 
The youth of the nation feel it in themselves ; they are them- 
selves an element of it. They are born in this new at- 
mosphere ; they have breathed the new air. The youth, in 
general, cannot be but in harmony with their age : were it 
otherwise, this age would not be what it is ; there would 
have been in the moral world action and inaction at the same 
time — something more than a miracle. In thwarting, by a 
bad education, the natural course of their thoughts, they may 
be rendered incapable of founding a good system ; but they 
are not thereby attached to old systems, which have no 
attraction, hold, or influence ov^r them. 

'* But, it will be said what, do you ask, should be taught 
under the name of public law, internal or external ? In order 
to satisfy your desires, must the youth of the nation be ini- 
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tiated in those doctrines^ of which the dangerous maxims are 
in the mouth of all the revolutionists, the enemies of every 
thing that is? Even in the schools, must there be mention 
made of constitutional law, of political economy, of English 
judicial procedure, of national independence, of the duty of 
the strong towards the weak, of the interest which the former 
have in defending the latter ; finally, of all those theories put 
forward by the innovators ? Must there be established chairs 
or professorships of innovation, of insubordination, and of dis- 
order? This sophism would deserve to be refuted with 
indulgence, if it did not serve and was not employed as a 
warlike instrument for bad faith, as well as an excuse for 
timidity and weakness. 

" Those declarations of the Rights of JMan, the one more 
absurd than the other, which were fabricated in France and 
in America, was it in the schools of law that these were 
learned ? Was it from a professor that Jean Jaques Bousseau 
learned the extravagant principles which disfigure his Contrat 
Social, and his discourse upon the inequality of conditions ? 
Does the want of chairs for the new theories arrest the march 
of ideas ? Is there a single studious young man, who, unless 
he be completely foolish or imbecile, or egotistical and pre- 
sumptuous, or self-conceited to a degree revolting and dis- 
gusting at that age, has remained a stranger to them ? 

" What will happen, if the teaching of public and private 
law be not placed in harmony with existing circumstances ? 
Precisely what would happen if, because there are poisonous 
plants, the teaching of botany were prohibited. The young 
people would go to botanise by themselves, all alone; and 
they would probably end in poisoning themselves and others. 

" There is abundance of professors of mathematics : yet 
when I see a young man studying, without a guide, a work 
of calculation, I feel no painful apprehension regarding him. 
Does he dream of the quadrature of the circle and of the tri- 
section of the angle, he would not in that way upset the 
world. But, when I see him devouring the Contrat Social, 
however much I may admire the genius of Rousseau, I 
tremble for this young man and for his contemporaries. 
Perhaps I say to myself, is he going to persuade himself, not 
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only that all sovereignty emanates from the people, but that 
it is not transmissible ? The consequences of this error are 
easily deduced: soon he will be convinced that, without 
injustice, nothing else can be made of the entire world than 
one vast democracy. Now, how to bring back this young 
man ? Will it be by talking to him of the Divine right, of 
the rights of family, of long possession, of the respectful 
acquiescence of many generations in such or such an order of 
things? This would be to wish or attempt to convert an 
atheist, by laying down the authority of the Gospel as the 
fundamental basis of reasoning. Either I deceive myself 
much^ or the only antidote to the poison will be found in a 
good course of internal public law, in which, laying aside all 
that is no longer of our time, there shall be given the true 
theory of the representative system, its foundations and con- 
sequences developed, and its immense advantages demon- 
strated. It is then, that, while learning to appreciate his 
rights as a citizen, the young man will learn, at the same 
time, to revere his prince, and to honour those who have 
deserved to be placed in the first ranks of social order. 
He will learn to respect the people without flattering it, and 
to seek to promote the welfare of the nation, by regulating 
his conduct, not by popular clamour, but by the inspirations 
of the enlightened conscience of an honourable man. And, 
iff in finishing his studies, he finds himself nourished and 
instructed in sound doctrines, — if, in entering into the world, 
he is not in the condition of blushing for what he has learned 
at school, he will not stagger or prove unsteady in his moral 
and political conduct. It is the same with errors as with 
crimes : the best plan is to prevent them. 

** Let us frankly and nobly profit by the youth, that great 
element of social life. It is revolting to hate it ; it is ridi- 
culous to dread it; it is senseless to despise it. We shall 
scarcely have had the time to dispute for our pretensions and 
our prejudices, when the young generation will be already 
mistress of the destinies of the world. So short is life ! 

" Less alarm is excited, when it is simply proposed to ame- 
liorate the plan of instruction in private law. But what 
obstacles, also, are not encountered on the part of ignorance. 
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carelessness, and routine ? I speak not solely of the countries 
where it is still believed they have attained the highest degree 
of perfection, in prescribing to the professors of the civil law 
to make comments upon Heineccius, and to the professors of 
penal or criminal law to follow, step by step, the treatise of 
Matthaeus. In the countries which have established a new 
legislation, the prejudice of contempt or disdain often adds 
itself to all these other obstacles. We have made codes, it is 
said : can law be studied better than it is studied with us ? 
Do not there appear, incessantly, new commentaries upon our 
laws? People, then, are zealously occupied with them. 
Nevertheless, they are still groping in the dark in search of 
an arrangement suitable to the schools of law; they make 
and unmake every day; the public and the private law are 
contrasts to each other in a most shocking manner: one would 
say, there are two systems of law, made for different countries, 
quite astonished to find themselves together: jurisprudence 
far from developing itself in an uniform manner, and striking 
its roots deep in the midst of the nation. The works upon 
the new civil legislative codes are almost every where merely 
collections of comments, inferior to those of the school of 
Irnerius; for there are in them neither the same vigour of 
youth nor the same spirit of originality, as there are not the 
same reasons of excuse, derived from circumstances and time, 
for the errors which we meet with in them. Finally, in 
almost all Europe, says an author, the laws are supported 
only artificially ; they do not exercise an empire of or through 
themselves : we are obliged to supply their want of power by 
violent means, and it is sometimes only by force of arms that 
we are able to cause them to be observed. 

" As for the rest, if the necessity of ameliorating and re- 
animating the study of private law, is not demonstrated by 
the picture of the state of that scienccj^ such as we have pre- 
sented in the first part of this memoir, whatever we could 
add here would be useless. We have shown that the juris- 
consults are divided into different sects; that the ancient 
system of law is every where more or less profoundly under- 
mined and in decay, and that there exists between the ancient 
and the new system, as between the different new opinions, 
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that same contrast^ which has signalised^ and still signalises^ 
the great social reforms. We showed, at the same time, that 
the decay of law was owing to its haying lost for a long time 
all national character, and to its having been entirely aban- 
doned to erudition without philosophy, to routine practice, 
and to the irregular action of absolute governments. 

** What is essentially wanting, is a national jurisprudence. 
It is a national jurisprudence that we must exert ourselves 
to revive ; it is towards a national jurisprudence that the ef- 
forts tend of even all those who are not in a condition to 
give a distinct account of their wishes. 

*^ By national jurisprudence we here understand, neither 
new compilations, nor legislative codes invented a prioru 
We understand a system of native or indigenous law, which 
is the faithful expression of the national wants, which is 
formed by little and little, which lives in the consciousness 
of the citizens, avails itself of and derives aid from all their 
feelings and sentiments, and is never in a state of hostility 
with them. It is not proposed to abolish precipitately, laws, 
whether Roman, Gallic or German, and to re-construct all 
anew. That part of the Roman law to which might be re- 
stored all its moral activity would, perhaps, be more national 
at the present time than a great number of modern inventions. 
Now, is it to the old practitioners, or to the practitioners who 
wish a change, the only persons who share between them, in 
the greatest number of countries, the domain of legislation, 
that we shall be able to trust, in order to create a national 
jurisprudence ? 

" We shall arrive at this great result, only so far as we 
shall take care to prepare the youth of the nation for it, by 
studies adapted to existing circumstances. The moral action 
of our age, abandoned to itself, in the midst of so many ob- 
stacles and fetters, may lead, for private law, to results 
troublesome or imperfect; as political effervescence may lead 
to disastrous troubles." 

There is much sound sense and true philosophy in these 
remarks of M. Rossi ; and in the main we agree with him in 
thinking, that the only safe and proper course for the nation 
is, to diffuse education ; and we believe that legal education is 
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as necessary to the rising generation of lawyers, as general 
education is to the masses. 

With the view, then, of assisting the efforts that are now 
being made to establish a practical system of legal education 
in this country, we shall turn to some points in the evidence 
before the Legal Education Committee, to whose report we 
have already had occasion to refer. 

First, Let us give some of the opinions which relate to the 
further extension of the plan proposed by the Inns of Court, 
by instituting examinations previous to a call to the bar, and 
by rendering the attendance at lectures compulsory. It will 
be Seen that some of the witnesses consider the examination 
more important even than the lectures. 

50. " Was power given to those societies to institute any course 
of education which they thought proper ?" — !Mr. Stabkie. " I am 
not aware that there was ; at the time of the grants, to the houses 
they had their own course of discipline, I think ; and it was not 
interfered with in any way that I am aware of.** 

51. " They had ample power to establish any course of educa- 
tion which they might think necessary for the advancement of the 
profession, and for the increase of legal knowledge in the country?" 
— "I presume that they might have altered their course if they 
had thought it required improvement, but they had a regular 
settled course, which seems to have been a good one. There were 
readings, and there were those mootings, both of which I appre- 
hend to be very proper modes of inculcating legal knowledge.'* 

32, "And examinations?" — "I think they had examinations; 
I think the reader had power to examine.'* 

53. ** Were certificates of having passed through those various 
courses of study and disputation requisite as a qualification for ad- 
mission to the bar?" — "Yes; I do not exactly know what the course 
was, but there was a recommendation to the bar, and I believe 
that is the foundation now, at least one foundation, upon which 
the judges sometimes interfere with calls to the bar ; I believe that 
is the connecting link, that, inasmuch as the judges receive from 
the Inns of Court those who are called to the bar, they exercise a 
jurisdiction with respect to the calls.*' 

57. " Do you think it would be a course authorised, either by 
precedents or by existing powers, to declare that they would not 
admit to the bar any student who had not gone through a course 
of preliminaiy education in one of those Inns ? *' — " I think that the 
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power of calling to the bar i», to a certain extent, discretionary ; 
my own opinion is, that they might say, * We do not conceive you 
to have a sufficient knowledge of law to warrant calling you to the 
bar.' Certainly that would be but according to ancient usage, 
because it is quite clear that the reader, who might call to the bar, 
was to do so if he found the party competent." 

258. " Would you make attendance upon the lectures compul- 
sory?" — Dr. Phillimore. "I would not give a law degree 
without a sufficient knowledge of the science." 

289. " In adopting a course of legal instruction, would you re- 
commend examinations as necessary for admission to the bar ? ". — 
'' That has ^Iso occurred to me, that there should be some examina- 
tion, but 1 would not have it too strict." 

293. " In addition to examination, would you require, as a con- 
dition of admission to the bar, attendance upon a certain number 
of lectures in those departments, especially to which the future 
barrister intended to devote himself ? " — " Certainly." 

366. "In reference to the improvement of legal education, 
would you recommend the establishment of courses of lectures and 
examinations fitted to communicate and ensure such knowledge to 
the different classes of gentlemen who might intend hereafter to 
devote themselves to those duties of which you have spoken ? " — 
Mr. Crbasy. '* Yes ; but I think it most important to institute 
an examination. I should be more disposed to leave open to the 
student the mode in which he might acquire the requisite amount 
of knowledge, but I should insist upon an examination which 
should show that he had that knowledge before he entered himself 
at one of the Inns of Court, and again before he was called to the 
bar. I think it would be desirable if lectures could be instituted, 
or any mode of study provided, but I do not think I would debar 
the student who had acquired the knowledge in another way from 
presenting himself in order to pass the examination ; and if he 
passed it satisfactorily, from being permitted, in the first instance, 
to enter himself as a student of one of the Inns of Court ; and, 
after he had completed his terms and passed another examination, 
I would give him the right to practise in our Courts." 

418. " Would you think it right that the benchers should refuse 
admission to the bar to any candidate who had not passed through 
an examination similar to what you have stated ?" — " Yes, I think 
so ; as at present, any well-founded heavy objection against character 
ought, of course, to be fatal ; but to pass an examination of this 
sort, I think, should be requisite before a man should be called to 
the bar ; I think it right that there should be some guarantee of a 
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man's fitness for the profession, before he takes upon himself to 
practise it, and before he assumes that status in society which, to 
some extent, the title of barrister confers." 

It will be seen that Mr. Empson fully supports the 
opinion that we have recently given, that the Inns of Court 
are bound to establish a complete system of legal education, 
in order to justify the monopoly that they now enjoy. 

QQ6. ** I think, in the former part of your evidence, you stated 
that you thought it advisable that the Inns of Court should establish 
lectures, and also that the judges and the benchers should require 
a degree, as the qualification for admission to the bar P** — Mr. Emp- 
son. " I am not a great bigot about lectures, though I have been 
lecturing so many years myself. If the books were well selected, 
reading guided by an examiner, who was to examine, might do as 
well. Reading, so superintended, would supply a good succedaneum 
for lectures. At the same time, lectures have great advantages, if 
you get a good teacher, — a man who gets any hold upon his class. 
The inns of court are bound to make a move of some sort. /« 
order to reconcile with common sense their monopoly of the practice 
of the law J they must show the public that they give us some equi' 
valent — a guarantee for something." 

667. " Would you allow the lecturers to take classes, as they do 
in the universities abroad, where there are three distinct depart- 
ments of lecturers, the public, the private, and the most private ; 
the most private being lectures given to the private class solely ?" — 
" It must be supposed to be more advantageous, the more the pro- 
fessor is willing to give his time up for that purpose ; each addi- 
tional instruction leaves a fresh coat of paint." 

668. " In order to carry this system out, would you prefer the 
Inns of Court to any other institution for such purpose ?" — " I should 
prefer the Inns of Court ; they seem to me to fall in the most 
naturally. The Inns of Court are on the spot ; they were estab- 
lished originally with this object. Lord Coke called them a third 
university. It is absurd for them to call themselves private bodies ; 
they are public bodies, charged with a public trust of the highest 
concernjnent to society. And whatever other question of jurisdic- 
tion may be supposed open, there is no doubt, I presume, but that 
in all that regards admission to the law, the benchers are the 
delegates of the judges. For example, if it were thought desirable 
to enforce a more systematic education, all that is needed is for the 
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benchers and judges to settle the system, and sanction it with 
their authority.** 

669. '^ Were an agreement to be effected between the different 
Ions of Court, to establish such a system, would you recommend 
that each Inn should have a special lectureship, or that they each 
should have exactly the same series and description of lectures for 
their students ?" — " That must depend upon circumstances, as to the 
number of students in the Inn of Court, and the department of the 
profession they would choose. In case the legislature should find 
(which is most unlikely) that the Inns of Court were to refuse any 
necessary co-operation, the legislature is bound to legislate through 
any claims that the Inns of Court might set upP 

1375. " Would you, in order to meet that deficiency, recommend 
that the Inns of Court, for instance, should take up those more 
special branches of the profession ; and establish professorships, 
with the view of affording an efficient education to barristers or 
attomies, and to pay them out of their own funds, retaining them 
under their own control ? " — Mr. Ahos. " I think the Inns of Court 
are useless vestiges of antiquity, without superintending legal 
education, and I think they should provide for instruction in the 
subdivided departments of law." 

1376. " Do you see any material difficulty in carrying that pur- 
pose into execution ?** — "No difficulty except that of moving great 
and powerful bodies, and reviving the spirit of institutions, after 
their forms have become a dead letter." 

1377. " Are you aware that some efforts have abeady been made 
for that purpose ?" — " I hear that they are giving lectures ; but I 
should say that, if it is only lectures, the attendance on them will 
he very small ; there will be only a few choice individuals. I have 
heard, also, that it is proposed to require certificates of the at- 
tendance upon two courses of lectures. This cannot easily be 
effected by one Inn of Court, unless the others concur. But I think 
that such certificates would only create an illusion that something 
was doing by the Inns of Court, and would be of very trifiing 
henefit Mere attendance upon law lectures, especially if it be 
compulsory, will only be a colourable improvement of legal 
education." 

1378. " Besides lectures, you would recommend that in the Inns 
of Court there should be examinations ? " — «* Yes, and I would 
let the comparative proficiency of every individual be made 
public." 

1379. "And that these examinations should bear on the par- 
ticular courses therein established ? " — " Yes." 

VOL. vn. H 
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IdSa ** Would yon reoommend that tlie adnussioh to the Bar 
should be made dependent on the answering at those examina- 
tions?'' — ^^I hare doubts on this point; I may, perhaps, be 
allowed to observe, that a criterion of competency is far more 
essential for the admission of attomies thaii of barristers. It may 
be sofficient, in the case of barristers, to promulgate a competent 
judgment on thdr proficiency in the matters on which lectures 
have been given, and the rather as many qualifications of a bar- 
rister cannot be tested in this way." . 

There is a good deal in the observation of Mr. Amos, that 
a delusion might be created if attendance on lectures were 
rendered compulsory by means of certificates. There might 
be apparently a large dass^ but after all a very small degree 
of attention. The lecturer should stand or fall by his own 
merits^ and cannot be propped up in this manner by enforcing 
atteudance. 

Lord Brougham would, in the first place, give only honours. 

1803. "It would be a very important honour for a party to 
gain : for it would not end in honour ; it would end in profit. 
Therefore I think, without altering the law upon the subject, 
giving the Inns the power to make examinations or attend- 
ance compulsory, regulations might easily be framed to have 
the same efiect, to induce almost all those whose legal education is 
of importance to attend." 

It will be seen that nearly all these witnesses consider an 
examination would be advantageous, and, farther, that it would 
be competent for the Inns of Court to insist on it. It Is 
proper, however, to observe that Lord Brougham difiTers in 
opinion as to this. 

8801. " Is it proposed to have a public examination previously 
to admission to the Bar?" — "None of the Inns of Court have 
gone the length of saying that there must be a public examination 
to qualify. They consider that a very difficult and delicate matter, 
entering the Inns of Court, that the student should bind himself to 
submit to such examination."-—" It might be made so ; but all the 
subjects of the King have a right to enter at the Inns of Court, 
and that inchoate right would be interfered with. It would be 
just removing the difficulty a step farther, and bringing it on at 
an earlier stage. It would be preventing a person from becoming 
a member of any of the Inns of Court ; and I have grave doubts 
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whether the Inns of Court have the power of imposing any such 
condition ; indeed I have very little doubt that they have not. It 
is to be observed, that an unfit person acquires no benefit from his 
can to the Bar ; he only becomes capable of practising, if he can 
obtain clients." 

3803. •* If it were not made compulsory, do you think it could 
be left to the option of the students ? " — <' I think a great deal 
might be done by giving marks of favour and approbation, or 
other honours, by the Inns of Court; because the great bulk 
of those who would either attend in the hall to be called to the 
Bar, according to the present practice, or who would attend 
classes, or who would wish to be called to the Bar without attend- 
ing classes, are men who wish to gain a livelihood by their pro- 
fession, and nothing could tend more to present a man favourably 
to the profession, to solicitors, attomies, and clients, than to send 
him forth as having gained the approval of the Inn of Court." 

liord Campbell, however, is of opinion that the Inns 
of Court have the power to insist on an examination previous 
to a call to the Bar. 

3828. " He (the student) is obliged to look for information as 
he can get it, without any means of having it pointed out to 
him ? " — LoBD Campbell. " I believe that England is the only 
civilised country in the world where there is not a regular course 
of discipline required from those who are to practise the profession 
of an advocate, and to administer the law as judges, where they 
may be regularly instructed in the different branches of the pro- 
fession, and may be examined to see what proficiency they have 
made." 

3839. " Might not the same observation which your Lordship 
has just made with reference to the celebrity of some distinguished 
men as lawyers, despite the want of education, or general means 
of education, be applied to eminence in almost every department, 
both of literature, science, and art?" — ''I quite agree in that. 
I think, with regard to medicine, the State has a clear right 
to interfere, and to forbid any one to practise medicine who has 
not gone through a regular system of education, and has not 
undergone a regular examination. And I say the same with regard 
to law ; and we acknowledge that principle, by not allowing any 
persons to practise in our Courts as advocates who have not been 
called to the Bar by the Inns of Court." 

3851. " Would your Lordship say that the Inns of Court them- 

H 2 
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selves have sufficient jurisdiction over their own students to pre- 
scribe their course of education?" — "Yes, I should; because 
they may say, ' We will not call you to the Bar unless you do 
this or that.' They have ample means of enforcing their regu- 
lations." 

3852. ^^ In the evidence which the committee recdved yesterday, 
Lord Brougham seemed to have some doubt as to the power of the 
Inns of Court to enforce any course of education upon a student, 
considering that it was a right which each subject had to enter an 
Inn of Court ; and that, being entered, he had further a right to 
be called to the Bar, if there was no stain upon his character?" 
— " I do not agree in that. I think that every subject has a right, 
if there be no stain upon his character, having received a proper 
education, to be entered at an Inn of Court ; and then he has a 
right afterwards to be called to the Bar. But then I think it 
depends upon the Inns of Court as to the course of discipline 
which he shall go through ; and they may lay down the conditions, 
80 that they are reasonable, with which he must comply before he 
is entitled to be called to the Bar. The Inns of Court would be 
very much to blame, and would be liable to the censure of Par- 
liament, if they were to lay down any capricious or unreasonable 
conditions ; but if they were to say, * You are not to be called to 
the Bar till you have attended such and such lectures, and gone 
through such and such examinations,' I think no one would have 
any right to complain." 

3855. ^' Your Lordship is aware that the same rule has been ex- 
tended to the solicitor ; that he is obliged to pass an examination 
at present upon questions of law, before entering upon the duties 
of his profession ? " — "I was not aware of that." 

3857. " Do you think that one examination would be sufficient ; 
or would you suggest that there should be frequent examinations 
during the course which the students have to go through in the 
Inns of Court ?" — ^' I think there ought to be examinations from 
time to time •" 

Next we shall extract some of the evidence as to the effect 
on the profession of the establishment of lectures. 

87. Chaibman. " Do you think that the numbers in the profes- 
sion are considerably increased?" — Mr. Starkie. " They are, 
very much." 

88. " Do you think beyond due proportion ? " — " I should say 
beyond the number that can be provided for, much. It happened 
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that, as a matter of cariosity, I wanted to know at what rate thej 
were increasing, and I find that at the Inner Temple we call about 
thirty young men to the Bar every year. At the Middle Temple 
they call twice the number ; but we are more strict at the Inner 
Temple, and require a greater number of years, and that has pro- 
duced an influx to the Middle Temple, and the number there is 
between 60 and 70. So that if you take the Inner and the Mid- 
dle Temple together, they make about 100, and you may reckon 
those about one half the whole number ; so that there are about 
200 called to the Bar every year ; and I took the whole number of 
barristers, I made a rough calculation out of curiosity, and they 
amount to nearly about 2800." 

89. ^' Do you think that an educational test woidd considerably 
restrict the number at present going to the Bar?'* — " I think it 
would, but it would depend a good deal upon the quantum of inform- 
ation required ; of course, the more you require the more you 
would exclude." 

90. "You do not think that such result would be any great evH 
to the profession ? " — "I think it would be no evil at all." 

421. " With reference to the general feeling and the present 
state of legal knowledge upon society, what evidence can you give 
to the Committee ?" — Mr. Creasy. " With the permission of the 
Committee, I would rather not criticise the present position of my 
brother barristers, but point out the particular way in which the 
examination that I suggest would tend to uphold it. I think the 
preliminary examination would be a guarantee against men not of 
a high tone of gentlemanly feeling becoming members of the pro- 
fession at all, — a point which I consider more important for so- 
ciety generally than it is usually considered. I would instance the 
power of cross-examination, with which every advocate is ne- 
cessarily invested — the right of examining witnesses as to their 
character and the previous transactions of their life: the only 
practical limit to this consists in the gentlemanly and right feeling 
of the cross-examining barrister; for the assertion that it is ne- 
cessary to test the credit of the witness, and that with a view to 
test that credit these questions are put, always enables him to 
urge,-irhe thinks proper, a series of questions which may be most 
painful and cruel, and which may be most wanton and irrelevant. 
This is avoided by a barrister of gentlemanly and honourable 
feeling, who refuses to lend himself to the solicitations and impor- 
tunities of the vindictive litigant, who instructs him to ask such 
questions, not with any reference to the immediate purpose of the 
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cause, but with the sole object of giving pain to an enemy, and 
bringing public discredit on him. The extent, also, to which the 
courts relj upon the honourable feeling of the barrister in stating 
correctly the contents of affidavits, and recapitulating correctly 
verbal evidence, makes it most important for the public that the 
barrister should be, as far as it is possible to secure it, a man of 
the highest moral and gentlemanly feeling. I do not say, that by 
ensuring that barristers shall be men of liberal education you will 
ensure this in all cases, for the highest advantages may be some* 
times neglected and abused ; and again, it frequently happens, that 
men who have struggled against every difficulty and every disad- 
vantage in society, by their own natural high feeling will maintain 
as irreproachable a conduct in these particulars as those who have 
been most favoured ; but I believe thai in the greater number o^ 
instances such a test would do good. It is impossible to imagine 
any other test that could be adopted in the present state of so- 
ciety ; and I think that the test of education, if you w&nt to have 
men of honourable and right mind, ia the best that you can 
employ." 

671. "Have you any other observations which you wish to 
make to the Committee?" — Mr. Empsok. "With an improved 
education and enlai^ed reading, our law books would be improved 
too ; our lawyers would become more disposed and m(»:e competent 
to reform the law. The best American books on law Sieem to me to 
have more range and substance in them, which I partly attribute 
to the more extensive reading of the American lawyers from 
French and German works. If you look at the translations by the 
Americans from foreign jurists, they are much more numerous 
than the English. The civil law is more studied. The con- 
sequence is, such men as Kent and Story. I think, unless some- 
thing is done more quickly than has been done in England hitherto, 
that the great advance in improvement of the English law will be 
effected in America rather than in England." 

Mr. James Stewart thus speaks as to the consequences of 
lectures : — 

" Another great advantage resulting from the lectures, namely, 
that you would create in this country a professorial class, if I may 
use the term. In France, for instance, one young man takes the 
department of advocate, and another young man takes the depart- 
ment of professor. They are different departments of the law. 
The advocate practises the law, and the professor declares what 
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the law is. It is a distinct class, and a difference which runs 
throughout the whole of France. A man takes to it as his profes- 
sion, and it is the same in Germanj.to a certain extent, and it is 
eveoL the same in America. From this class, both in France and 
Germany, and in America, joa select the judges very frequently. 
The feult of the present system in this country in the law, as it 
appears to me, is, that you merely endeayour to educate men for 
advocates ; you do not attempt to make judges ; you merely 
attempt to make advocates and chamber counsel Into those two 
dasses you divide your profession. You should, as it appears to 
me, give some of the honours and emoluments of the profession to 
the class of law professors, which I think you should create, and 
which I believe you could create. For example, I can mention 
two or three instances which will be familiar to you* Monsieur 
Guizot was a lecturer and a professor, and he is now the prime 
minister of France; and in the same way Savigny was a professor, 
and a very eminent professor, and he is now a minister to the 
King of Prussia, or was so very recently. Now I conceive that if 
you wish to raise the character, of the law, you must endeavoor to 
create that class in. this country, and I believe that you can create 
it. I believe that there is the same material existing in this 
country, out of which to create it, as there is in France and in 
Germany." 

3671. ** In order to encourage the creation of such a class, you 
think it should be felt that the high honours of the profession were 
as open to them as to the advocates of the law?" — '^ I think so. 
At present you give the whole of the emoluments and honours of 
the profession to the advocate. We know very well that advocates 
are often not the fittest individuals to be made judges ; we know 
very well that there are qualities required in the judge which are 
not always to be found in the advocate. I certainly would not 
deprive the advocate of these honours ; I would give him a share, 
and a very large share ; but I would not give him the whole, and 
I can only advert to the suggestion which I mentioned, of occa- 
sionally making a lecturer a judge. I do not know, indeed, why, 
as in America, the judge should not lecture himself; we know 
that Mr. Justice Story, to the very last moment of his life, went 
from the judgment seat to the lecture room." 

3677. Chairman. <* Does the chamber counsel in any way re- 
place, or is he to be considered as a substitute for the legal pro- 
fessor ?" — " No, I think not ; the chamber counsel merely practises 
the law in another branch ; he is a practiser of the law ; there is 

H 4 
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no attempt on the part of the chamber comiBel to ascertain what 
the law is ; for instance, he is usually a conveyancer ; he gives 
opinions and draws deeds ; or he is a special pleader ; he is, in 
fact^ a chamber counsel ; he does not go into court ; he is not an 
. advocate, but he by no means fills up the character of a professor ; 
there is, in short, no class in this country whose business it is to 
ascertain what the law is." 

3680. '< Do you think that, in England especially^ which is the 
first country under a constitutional government in Europe, and 
where more importance is attached to acts of legislation than in 
any other, it is of greater importance there should be a class such 
as you describe, whose whole attention should be given to the 
science of law ?" — '^ Yes ; I think that for the reasons I have men- 
tioned it would be of the greatest importance." 

The important question whether any other person should 
be allowed to attend the lectures except members of the Inns 
of Courts was much adverted to. Some difference of opi- 
nion will be found as to this. 

778. " Weuld you give to those persons who happened not to 
be members of the Inns of Court an opportunity of attending 
these lectures ?" — Mr. Bethell. " There is a principle, and pro- 
bably a narrow principle, upon which I would exclude them ; and 
it is this, that I think it is essential for that department of the 
profession to which I belong, viz. barristers and students for the 
Bar, that they should be kept apart from other classes of the pro- 
fession ; and if these lectures were open to all, they would be open 
to attornies, and to the clerks of attomies, and I confess I should 
object to that intermixture ; and on that ground I have not pro- 
posed that they should be open to any but students for the Bar, 
and barristers called to the Bar." 

780. " There is another class, the gentleman and the legislator, 
who would be debarred by your arrangement from such instruction 
and information, unless he were to go through the preliminary of 
becoming a member of the Inns of Court ; would you object to a 
little relaxation of the arrangement by admitting him to those 
courses of international and constitutional law which bore more 
particularly upon his functions and duties ?" — " Yes, I would ; and 
for a reason that I have not yet mentioned, and which it would 
take a good deal of time to do justice to ; and that is, that I wish 
these lectures not to be examples of speculative teaching, but of 
practical teaching, and that could not be attained in a very large 
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or misoellaneons audience. What I mean by practical teaching is 
this : it has never been according to the genius of the English 
people (if 70a maj use such an expression) to be content with the 
acquaintance of mere prelections ; and the consequence has been, 
that in our universities a kind of domestic practical teaching has 
usurped the place of, and altogether superseded the more general 
public prelections which prevail abroad, and are even very general 
in the Scotch university : and certainly the practical teaching is 
more suited to our manners, and perhaps to the attainment of that 
peculiar ability by which as a body of men we are distinguished ; 
and I should wish that to be observed as much as possible by the 
readers who are now to be appointed ; and for that purpose, I 
think it will be essential that ev^ry department of study made the 
subject of lectures, should be accompanied by the perusal with 
the class of some particular book ; almost in the manner in which 
the ethics of Aristotle (to take an example) are lectured upon in 
any one of the lecture rooms of a tutor at a college in Oxford or 
Cambridge ; and this great object I have would, I think, be de- 
feated if the lecture room were to be thronged by a large and 
misceUaneous class, which would lead only to the delivery of an 
attractive discourse by the lecturer, of a popular character, and 
not perhaps conducing in so great a degree as the other course to 
the practical benefit of the pupils." 

This view is well worthy of attention, but contrary opi- 
nions were given by other gentlemen who were examined. 

790. Mr. GfiAVES. — '^ I listened with attention, on the last day 
of the meeting of this Committee, to the evidence of Mr. Bethell, 
and the only point on which, with diffidence, I felt disposed not to 
agree with him was, the exclusion of the public at large from the 
lectures to be given in the Inns of Court. No doubt the admis- 
sion of those who are not students of the Inn, and not intended for 
the profession of the Bar, ought to be guarded by regulations, 
which I am not prepared at present to define, but which 1 think 
might be so framed as to prevent the inconveniences and abuses 
contemplated by !Mr. Bethell." 

793. " Could not his views be met, and at the same time the 
public admitted, by admitting the public to certain courses of lec- 
tures whilst they were excluded from others ?'* — "Yes; I think 
that a very good suggestion." 

796. " Do you think that would be especially of advantage to 
two classes of the public; the class of sohcitors, for instance, who 
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are, to a certida degree, equally interested in the improyement of 
professional education ; and to another class, that of the gentleman 
who is destined for legislative or magisterial functions?^ — ** Yes, 
I think it would be useful to both classes." 

861. ''What other additional method would you recommend to 
the Committee, in order to give a really efficient education in any 
of these departments ?" — Mr. Tatlob, a solicitor of Manchester. 
** I have listened to the questions put to, and the answers given by 
the last witness, Mr. Graves, and I think his suggestions are 
most important with reference to founding colleges, professor- 
ships, and any other means of elevating the charact^ of the 
profession." 

862. ^ With refer^ce to that branch of the profession to which 
you particulaily beloi^,- do you suppose the articled ckrk would 
have sufficient time to attend to them, in case such lectures ^ould be 
founded ? " — '* I think he would ; and that the gentlemen to whom 
the clerks are articled, at least speaking from my own neigh- 
bourhood, are anxious to give that facility, even though at the loss 
of some of their own time.** 

911. " Do you think the iins of Chancery might be used with 
advantage for the purpose of establishing professorships and lec- 
tureships in law for the use of the solicitors ?"-..<< I should say 
they might." 

912. " Would you prefer such arrangement to a merely volun- 
tary society ?*' — « Yes." 

923. '< You think, theref<»re, it would be much better ^at a 
series of lectures should be founded by the state, partly paid by 
the state, and partly paid by fees ? " — " Certainly." 

Mr. Amos states his former experience as to lectures. 

1264. ''Did you meet with many gentlemen who had no imme- 
diate professional objects in view, and who might be destined by 
their position for the office of magistrates, or for the functions of 
legislators, in attendance on your course of lectures ? " — Mr. 
Amos. " There were many with me in my private rooms of that 
class ; I have had a very large number attending the study of law 
in my own chambers." 

1265. " I conclude from your answer to the last question, that 
in addition to your public lectures, you gave a private-class course 
in your chambers ? " — " Exactly so. It is customary with bar- 
risters in this country, for a fee of 100 guineas, to allow gentle- 
men to have the run of their chambers ; but it was known that 
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at n^ ebambers I gave rather a more philosophical view of the sub- 
ject of lawy and that I had written on the subjects of constitutional 
historj and law ; and consequently my chambers were attended by 
a great number of persons who had no idea of making the law a 
profession. Many gentlemen known in public life have attended 
my chambers, as the Speaker of the House of Commons^ Lord 
Ashley, Mr. Yemon Smith, Sir T. Frema&tle, Mr. C. Wood, Mr. 
H. Corry, the late Lord Kerry, and* I might add, a long list of 
gentlemen of rank and fortune." 

1266. '^Were they regular coiu'ses of lectures, or l^;al conver- 
sations ? " — '^ Conversationa on particular books and public 
occurrences." 

1267. ''You pointed out to your pupils the particular text-books 
which you thought most advisable to be adopted in the course of 
their studies ? " — ** Yes ; books upon evidence ; boc^s upon con- 
stitutional law, and ihe state trials ; some of the more prominent 
points of the law of property, and the duties of magistrates." 

1268. ''Did you also emi^y the means of viva voce examina- 
tions ?" — "At my chambers I avoided all formality of instruc- 
tion ; but at the University, besides the lectures, after the lectures 
were over, I had a c<»iver8ation with the class, going round among 
the pupils, and asking questions, and conversing upon all the 
points of nicety whidi had occurred in the course of the lecture, 
in order to collect their ideas, and to rectify them ; and besides 
that, I had written examinations for which prizes were given. I 
had also written examinations upon particular books, Lord Coke's 
Reports for instance ; I had also prize essays ; and by those different 
means I created a great deal of enthusiasm among a number of 
young men. Some of the prize essays at University College have 
been the embryos of elaborate treatises published in after life." 

1269. " Did they hold any meetings of their own for Hiese pur- 
poses^ independent of the lectures ?"-«" They had a debating 
society, of which Mr. Whiteside, of the Irish Bar, was a great or- 
mgnent; Mr. Napier was also a distinguished member of this 
debating society ; and I used frequently to attend the meetings. 
This society was entirely their own arrangement, but I used to go 
and talk afterwards to them upon the faults in their reasonings or 
declamations, or the bad taste which they might show sometimes, 
and converse with them generally." 

3750. " Would you admit to those lectures solicitors as well as 
barristers?" — Mr. Jakes Stewaet. " There certainly is some 
difficulty in that question. My own opinion is, that the right 
thing to do would be to throw open those lectures to all the world, 
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both to solicitors and to any other persons willing to attend them ; 
and indeed I think it would be of the greatest service that soli- 
citors should attend them ; but in considering the expediency of 
this course in the first instance, I should very much doubt it. In 
the first place, I think that the students for the Bar would be more 
inclined to attend lectures to which they were exclusively allowed 
admission, and therefore there would be, I think, difficulties in the 
first instance, in allowing the attendance of solicitors. At the 
same time, there would be advantages in admitting them in the 
first instance, and I certainly look forward to admitting them 
eventually. I should look forward to the establishment of a law 
school which would be open, as has been done in France and 
Germany, and in Scotland I believe, to all classes." 

3814. " How would your Lordship propose to deal with the 
professional education of solicitors; would you allow them to 
profit by the advantages held out to the higher branch of the 
profession?" — Lord Brougham. "Decidedly. I would allow 
them to attend exactly the same classes with the other students. I 
do not imagine that any of the Inns of Court intend to shut the 
door against persons belonging to themselves ; I apprehend it is 
intended to be open to all, and it ought to be open to alL" 

But, although this is Lord Brougham's understanding, we 
apprehend it is not proposed to open the new lectures to the 
clerks of attomies, still less to the public at large. What 
then is to be done as to this? Public attention having 
been called to the subject^ we do not think it will rest 
satisfied until a larger scheme is completed. Something more 
seems to be required in the education of attomies than now 
exists. The mode of examination by written questions, which 
is the only one adopted, is an inefiSicient test of competency. 

2029. Chatkman. — "How is the statement which you have 
now made with respect to the inefficiency of the examination ais a 
test, justified ? Can you give to the Committee any instances in 
confirmation of that statement ?" — Sir G. Stephen. " I can men- 
tion one instance, and a very striking one: — A young gentleman 
was articled to me some years ago, and during his articles I 
repeatedly represented to his father that he was utterly incom- 
petent for the profession ; I could make no use at all of him, and 
at the end of his five years he was not equal to the smallest pro- 
fessional trust ; I mean so far as regarded his skill or his ability. 
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I then told him, and I told his father too, who was a clergyman, 
that it was in vain to think to pass an examination ; that I thought 
he would never be able to do it at all, but that at all events, unless 
he devoted himself to reading and study for a year at least, I did 
not think it would be possible. I believe that so far as that went 
they took my advice, for he did not apply for admission imme- 
diately, but at the end of a year he did apply, and passed a very 
creditable examination. I was perfectly astonished at this. I 
could not have entrusted him to write an ordinary letter on 
business, and I asked him how he had managed it; and it appeared 
that he went to a special pleader who undertook the duty of 
cramming young men for their examination, and he had been 
cnunmed by him for six months. But this was not the most sin- 
gular part of it ; he was so notoriously deficient in common sense 
as well as skiU, that he got no business ; and getting no pro- 
fessional business, it occurred to him that he might as well try the 
art of teaching, which had been so successful to himself, and he 
became a crammer for examinations with that success, that he 
boasted, whether truly or not, that he had made in one year 250/., 
by cramming pupils for examination." 

2603. "Is it generally considered by the profession, that the 
present examination is quite adequate to test the knowledge of the 
future solicitor, and give assurance to the public that he is fit for 
the discharge of those duties ? " — Mr. Payne (an articled clerk). 
"I do not think it is." 

2604. "From what you have heard amongst solicitors and 
articled clerks, it would lead you to the conviction that they 
required a better or a higher course of examination?** — "I 
believe it is generally considered, that such a small portion of time 
as that is not sufficient to test the articled clerk's progress ; con- 
sidering that he is to be five years acquiring his knowledge, they 
think that each subject is sufficient in itself to take up the entire 
examination of one day, in the same manner as, at the University 
and the College of Surgeons, one subject is appropriated to each 
day, or to a very considerable portion of it; or two subjects, 
perhaps, to one day, but a very considerable portion of time is 
allotted to each." 

2605. " "Would any objection exist, on the part of the articled 
clerks, to an enlargement of both the time and the subjects ? " — 
" I think not, on the part of the industrious." 

2617. " The Law Society, then, in your opinion, does not meet 
the wants at present existing amongst the articled clerks?" — 
"I do not think it does." 
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So much as to the attorney ; but we are inclined to think 
that many persons not strictly belonging to the professional 
classes might be disposed to attend law lectures. That is, 
perhaps, sufficiently shown by the evidence we have already 
given, and by the leading questions of the Committee. Let 
us see, then, the provision for this as pointed out by the Com- 
mittee, — the establishment of a Commission, to which should 
be intrusted the direction of the legal education of the 
country. It is quite clear that the Inns of Court may, 
if they please, supersede the necessity for any such Com- 
mission; but to prevent it they must take steps with suf- 
ficient speed. 

310. '< In carrying out a system of combined education in the 
Inns of Court, you think that there would be no objection to 
a commission under the Crown being appointed to superintend 
the arrangement for the establishment of such a system, of course, 
with the concurrence of the different Inns ? " — Dr. Fhillimore. " I 
cannot see that there would be. My decided opinion is, that eveiy 
thing that prevents our education from being merely technical, — 
savouring too strongly of the attorney's desk, — is good ; every 
thing that calls for a good foundation at first." 

311. '^ In what way would you suggest that such a conunission 
under the Crown should be composed ? " — ^^ The nK>st distinguished 
members of the legal profession." 

312. " The first on the Bench and in the different departments ? ** 
— " Yes, and some ministers of State." 

313. '' Do you think that such a commission would carry more 
weight with it than any body consisting merely of members of the 
different Inns of Court ? " — "I think, certainly." 

314 — 316. "And there would be no jealousy, or objection, 
excited thereby on the part of these several bodies ? " — "I think 
any such feeling would be more likely to be allayed by the course 
now suggested than by any other." 

670. " Would you recommend that, in order to carry this into 
execution, a commission, either parliamentary or royal, should be 
appointed to carry out the intentions of the Legislature?" — Mr. 
Empson. "Yes." 

1358. "If a commission or a committee appointed by the two 
Houses were required at certain periods to review our laws with 
a view to their ccmsolidation, and the forming them into a system, 
would that, in your opinion, in any way tend to diminish the 
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habit which now ezistB, of basing every thing on technical pre- 
cedents ? " — Mr. Amos. ** Yes, I think it would give a more scien« 
tific tone to the nund3 of the judge and barrister ; it would render 
the law far more accessible to the community, more reasonable 
and consistent with itself, and more acquirable by systematic 
study." 

1381» " To whom would you entrust without examination the 
right of admission to the Bar ; would you leave it in the benchers 
of the several Inns of Court, or would you prefer that a general 
body, composed of benchers from the different Inns of Court, and 
of members of the universities of Oxford, Cambridge, London, 
&c. should be constituted for the purposes of examination; or 
would you leave it to each Inn of Court in particular to determine, 
by its own examination, the merits of its respective students?" 
^"Whichever means would create the strongest impression- of re- 
sponsibility upon the mind of the examiner, I should prefer. I 
am inclined to think that a special board would consider them- 
selves more responsible than the ^benchers of the particular Inns 
of Court." 

1414. " There might be grounds for ^prehending a want of 
uniformity if either were left to the desultory exertions of separate 
and ind^endent bodies?"— ** Yes; each body would be afraid of 
making the examination too strict, by which they would drive 
students from their Inns of Court. Thus, if Lincoln's Inn were to 
require attendance upon lectures as a sine qu& non^ a great 
number would not enter there on that account. The Middle 
Temple, I believe, now calls many more men to the Bar than the 
other Inns, because it does not require so long a novitiate, and be- 
cause it recognises the degrees of the University of London, which 
the other Inns do not, thereby dispensing with a deposit. This is 
one of the causes which induce students to take a degree at the 
University of London." 

3766. " In carrying out the system you have suggested, would 
you recommend that its execution should be left altogether to the 
discretion of the several bodies concerned, or that a commission 
should be formed of the members of these bodies, with the power 
of so arranging as to form out of the whole, one cohering system ?" 
— Mr. Jah^s Stewart. "I think the great thing in this, as in 
other cases, is to obtain, if possible, the confidence of the pro- 
fession. I think that you would obtain the confidence of the 
profession more by leaving it to the Inns of Court than by at- 
tempting any new institution. In the first place, I think that if 
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70U had any new institation you would run the risk of getting the 
opposition of those Inns of Court." 

Lord Campbell says as to this : ^^ I think it should be lefl 
in the first instance to the benchers of the Inns of Court to 
introduce the necessary reforms. But if they should fail in 
doing so^ I think it would be a very good subject to be taken 
up by the Legislature." 

There seems to have been a good deal of miscellaneous 
conversation on professional subjects between the committee 
and the witnesses, and among other things much lego-biblio- 
graphical matter. The present reports come in for their due 
share of censure. 

746. " As such reports, from your statement, mast necessarily 
constitute a large portion of the knowledge, and the necessary 
knowledge of a barrister, would it not follow, from what you state, 
that the science, as you may call it, of law, is essentially injured 
by the mode in which you have just stated the reports are taken 
and published 5 in other words, by the preference which appears 
to be given to the technical over the philosophic ? " — Mr. Bethell. 
^* I think it would be absolutely ruined within a short period of 
time. Some step should be taken for checking the amazing 
number of reports ; I think it will be found to be a most serious 
evil in the administration of justice. The accumulation of re- 
ports becomes now so great a burthen upon the student and upon 
the judge, that not only is the student unequal to the task of 
anything like collecting or arranging them, but the judge is in 
perpetual apprehension lest some conclusion derived by him upon 
principles may be found to be at variance with some reported de- 
cision contained somewhere or another." 

747. " On what do you ground your apprehension of the too 
rapid accumulation of reports ? " — " On the vast number of reporters 
whose works are now deemed admissible to be cited as authorities, 
and which extend every year to probably, I should think, fourteen 
or fifteen volumes." 

748. " How many reporters are there attached to each court at 
present ?" — " There is no reporter attached to any court, but in each 
court there is at least one recognised reporter. In some courts a 
double series of reports are admitted. Besides that, there are 
hebdomadal publications, and also monthly publications, all of 
which, as being conducted by barristers whose names are known, 
are allowed by the judges to be cited." 
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749. " Do you think that that inconvenience might be remedied 
by a better system of preliminary education, grounded upon broader 
and more philosophic principles ?**—" In the result, I have no doubt 
that broader principles of education would check the practice which 
is too general among us, of substituting decisions for reasoning 
upon principle ; but I think the evil of the multiplication of re- 
ports might receive a shorter and quicker remedy by some agreed 
on resolution by the judges upon the subject. 

750. « Mr. Walpolb. Was not that, in fact, the way in the olden 
times, that the court regulated the reporters?" — "The difficulty 
of old was this : no report was received without the sanction of the 
judge in whose court the cases were represented to have been de- 
cided. In modem times, that has been deemed liable to be per- 
verted, probably into a means of suppressing decisions which the 
judge was not desirous should be made public. I do not think that 
any danger of that kind exists now." 

The following account of the election of benchers is 
amusing. We need not say that it refers, so far as the Inner 
Temple is concerned, to a by-gone time. 

2509. " Are not the benchers, generally, men of the highest 
eminence at the bar?" — Jir. Mahonv. " Not altogether, in either 
country ; there are some of the Inns here in which the office of 
bencher goes by seniority ; if it comes to your turn to be a bencher, 
you are appointed. I could name a case in point. There was a 
friend of mine, who is now no more, Colonel Page, he was a bencher 
of the Inner Temple 5 he never practised at the bar ; he was called, 
and nothing more, and in about thirty years afterwards he received 
an intimation that he was a bencher, at which he was very much 
surprised, he having been a militia colonel ; he came to London, 
and renewed his old acquaintance among his legal friends, and 
finding it a very agreeable change, he went into chambers, and 
being found a useful man of business, he was elected > treasurer : I 
knew him when he was treasurer." 

We have made these large extracts from this body of 
evidence, because we consider we cannot render a better 
service to the profession, than by placing before them the 
fullest materials for forming a correct judgment on this im- 
portant subject 

' The treasurership is a matter of rotation. — Ed. 
VOL. VII. I 
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ART. VL — PRIVILEGE OF PARLIAMENT 
RESPECTING ARREST. 

We begin with stating shortly the case which has recently 
given rise to the discussion of this very important question. 

Mr. T. Duncombe was taken in execution between the 
dissolution of the last Parliament, and the return of the writ 
upon a ca^ sa. issued out on a judgment entered against him 
for a debt. He was detiuned in the custody of the sheriff of 
Yorkshire, by his officers, |ie being resident in that county 
at the time of the caption. He applied to the judge in 
chambers, stating in his affidavit that he had been returned 
to Parliament at the late general election to serve for the 
borough of Finsbury, and he claimed his discharge from 
custody on the ground of his privilege. The judgment cre- 
ditor resisted this application, on the ground that the privilege 
did not extend beyond a certain time then expired after the 
cesser of the Parliament ; but the learned judge held the 
claim of privilege well grounded, and ordered Mr. D.'s 
discharge. 

Much senseless clamour luus been raised by the ignorant, 
the thoughtless, the malignant, against Mr. Duncombe's con- 
duct in setting up his cl^m of privilege against his creditor's 
process. He could do no otherwise than he did. He was 
not only entitled, he was bound to resist the invasion of 
the right which the law conferred upon him, and which was 
as much his right as the creditor's was to arrest any person 
not having privilege of Parliament. First, the debt might 
not have been really owing, the judgment might have been 
set aside at law by a court of error, or the execution upon it 
might have been stayed by a court of equity, and in either 
case he was not even bound in conscience to pay the sum 
demanded. But next, supposing it was due in conscience by 
law, he had a right to avoid personal arrest, and until that 
law was altered it was his bounden duty not to abandon his 
privilege as a member of the legislature. He, therefore, is 
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not only free from all blame, but he deserves commendation 

for asserting his right, the right of all members as the law 

now stands ; and even if he had admitted the debt to be due, 

admitted that he had no case on which to shake the judgment 

or to stay execution upon it, admitted that he had in his 

hands the means of satisfying the judgment by paying the 

debt and costs, once arrested, Jie was bound to take exactly 

the course which he took and to obtain his enlai^ement — 

perhaps, even to proceed in Parliament against those who 

arrested him, unless some reasonable doubt existed upon the 

point rsused of a dissolution determining privilege. All this 

is clear enough ; the only question which remains is upon 

the law ; the privilege itself; whether it ought any longer to 

be continued as it now stands, or ought to be replaced by a 

more rational and more consistent provision. That question 

we propose now to treat, not at great and, in so clear a case, 

superfluous length, but so far forth as to bring its merits 

before our readers. 

It is wholly unnecessary to trace the origin and pursue the 
history of parliamentary privilege. We have here only to 
deal with, one branch of it, the protection from civil process^ 
process in the nature of civil, as for debt or for that which is 
in substance debt, though in form an offence, as non-per- 
formance of an award, made a rule of court. Anciently the 
claim extended to protection of the servants of members of 
Parliament also; and if the law was as the King stated in 
his answer to the prayer of the Commons, 5 Hen. 4., for a 
statute enacting that protection, viz. " that they had their 
remedy by law S" the claim must have been well founded. 
It is however to be observed, that they only referred to 
protection during the sitting of Parliament, and even the 
penalties by statute denounced against the assaulting of mem- 
bers, were confined to the same period of actual attendance ^ ; 
and indeed there can be little doubt that all privilege was at 
first confined to the time when members were actually at- 
tending the Parliament. But into this matter we have no 
occasion to enter. The law has long been fixed that the 

1 Rot. Par. III. 541. Ml Hen. 6. 11. & Rot. Far. IV. 502. 
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person of all peers, whether of Parliament or not, of all 
members of the House of Commons, whether during the 
session, or during the vacation, or during the interval between 
one parliament and another, is protected from civil process ; 
nor is it necessary to consider the -manner in which this pro- 
tection is assured to them by the periods of the prorogation, 
and the date of the return. Suffice it to say, that by law 
they are protected from all personal arrest except for crimes, 
or such contempts as amount to crimes, and that therefore, 
as the law now stands, no peer or member of Parliament is 
subject to the same jurisdiction in civil matters, to which all 
the rest of the community are subject. 

Is this exemption necessary for securing the independence 
of the Legislature ? That is the question. If it be neces- 
sary, no one can doubt that it must be continued ; if not 
necessary, there can be as little doubt that it ought to cease. 
That is the question. But it is not the only question. For 
suppose it ever so clear, that to do his duty freely, a member 
must be exempt from arrest, another question arises ; ought 
those who cannot do a public duty without being placed 
above the law, to have that duty cast upon them? It may 
be necessary that men who will not, or who cannot, pay their 
debts should be free from arrest while they sit in Parliament ; 
but is it necessary that men should sit in Parliament who 
cannot or who will not pay their debts ? We take it that this 
question can only be answered in one way ; and it really 
makes an end of the whole matter. 

1^0 doubt the solvency of candidates is a point which can 
never be tried either at tlie hustings or by election com- 
mittees. But there is another and an effectual mode of at- 
tiuning the same end, and the Legislature has itself afforded 
it. By an act passed in 1812, all bankrupts are excluded 
from seats in the House of Commons, if, at the end of twelve 
months from their bankruptcy, they have not had their com- 
mission superseded, and paid their debts in full. Can any 
conceivable reason be assigned for not extending this wise and 
honest law to insolvents? Many reasons, however, and these 
unanswerable ones, may be assigned why this should be the 
law for insolvents, if it had never been applied to bankrupts. 
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Why it 13 much more applicable to insolvency than to bank- 
ruptcy. The trader is exposed necessarily to great risks, and 
risks against which he cannot by any exercise of prudence or 
of care protect Hmself. The acts of foreign powers, the 
legislative provisions of his own country, the measures of 
the executive power, the failure of correspondents and 
debtors at home or abroad, the seasons, the chances of fire 
and shipwreck, some or even all may conspire against him or 
involve him in ruin. Hence the law in every country has 
been merciful to those whose lot it is to encounter so many 
hazards, and whose fate it may be to become bankrupt with-* 
out any fault, or any neglect, or even any incapacity of their 
own. We will not stop to inquire whether this preference is 
always given upon sound principles, nor is it necessary to 
moot the point, a good deal discussed — whether bankruptcy 
and insolvency should be dealt with by different laws as re- 
gards the protection of after-acquired property. But, at 
least, it seems quite undeniable that no preference whatever 
should be given to the insolvent, and that the bankrupt 
should in no respect be less favoured. Then what possible 
reason can be urged in defence of the law as it now stands ? 
The bankrupt is excluded from a seat in the House of Com- 
mons, the insolvent is allowed to sit there. Can any thing 
be more absurd — any thing more repugnant to all principle 
— any thing more utterly inconsistent in itself? 

No one can pretend that the man who, by gross carelessness 
in managing his own affairs, by profligate expenditure of his 
ovm money, has become insolvent, should be entrusted with 
the management of public affairs, rather than the trader .who 
has failed through misfortune, accidents, and losses against 
which no prudence could guard hinu A gambler, a spend-* 
thrift, who borrows what he knows he cannot restore, or 
incurs debts be cannot pay with tradesmen, is surely as little 
entitled to sit in Parliament as a bankrupt who may have 
received the full approval of his creditors — of the Court 
before whom he was examined. 

These positions are so obvious that any further illustration 
of them would be superfluous. The only ground upon which 
the present law regarding insolvents sitting in Parliament 

I s 
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can be maintained, is the consideration that the cases are 
rare. We greatly doubt the fact But assuredly the cases 
of bankruptcy are much more rare, and there is this difference 
between the two classes — that we know and must know all 
the bankrupts, and we do not and cannot know all the insol- 
vents. The ground of the act 1812 was the scandal of a 
person sitting in Parliament who could not have a qualifica- 
tion. Is the man who cannot or will not pay his debts cei^ 
tain to have a qualification? But suppose he has the money 
and will not pay — is the want of common honesty a worse 
reason for excluding him than the want of three hundred 
a year ? Not to mention that really the property qualifi- 
cations has become a mere name — the member needs only 
have it for two days — once at the election, and once when 
he takes his seat, and men wholly without the property re- 
quired by the law, evade that law daily, as every one knows. 
It is further to be recollected, in speaking of the incon- 
sistency of our present privilege doctrine, that the exempting 
from arrest peers who have no parliamentary functions, the 
Scotch and Irish not representatives, really throws a ridicule 
upon the whole argument which can be urged in favour of any 
exemption at all. Yet we need not hold it necessary to take 
all privilege from even those who are peers of Parliament. 
If the Bankruptcy law of 1812 be applied to insolvents, 
then whoever either took the benefit of the Insolvent acts, or 
did not pay a judgment debt within a certain time, say twelve 
months after the entering up of the judgment, shbuld be 
held to have vacated his seat, if a commoner, and only to be 
re-eligible to serve in a new parliament So any peer of 
Parliament not paying his judgment creditor, should be 
sequestrated or suspended from sitting and voting during the 
same Parliament. The case of peers^ not representative, 
might be more difficult to deal with, because insolvency would 
expose them to no penalty at all. But this consideration 
ought not to weigh against the measure proposed ; because 
the two classes of Peers, parliamentary and nonparliamentary, 
Would still have the protection from arrest, and the scandal 
would be avoided of insolvents sitting to legislate and to 
judge* 
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Such^ we think, are the only condufinons which can be 
amved at on this subject by honest men : and the Legislature 
will, no doubt, have an opportunity of acting on them in the 
ensuing session. They will find that a bill has already been 
brought into the House of Lords, which places the subject on 
its proper footing. In 1845 Lord Brougham, in an elaborate 
speech on Law Eeform, introduced nine bills, which, although 
not drawn by the authority of the Society for the Amend- 
ment of the Law, certainly met the approbation of its 
leading members. "We believe that five of these bills have 
already become law. One of these which did not pass was 
" A Bill for securing the Keal Independence of Parliament.'* 
We shall conclude this article with it, as it is short, and can- 
not readily be procured. We trust that the noble lord will 
renew it on the first opportunity that is afforded to him in 
the next session. 

" Whereas it is highly necessary, for the preservation of the 
dignity and independence of parliament, that members of either of 
the Houses thereof who become insolvent, and do not pay their 
debts in full, shall not retdn their seats in the Commons House, 
and shall be sequestered from voting in the Lords House : And 
whereas an act was passed in the fifty-second year of the reign of 
his late majesty George the Third, for preventing such as should 
be made bankrupt from sitting in the Commons House ; but no 
provision hath yet been made touching such as are insolvent, not 
being traders, albeit that there is much more reason for regarding 
the bankruptcy of persons exposed to the risks of trade with fa- 
vour : And whereas the provisions heretofore made for preventing 
the delays of justice through privilege of Parliament have not 
proved effectual, but persons having such privilege do set at 
nought the judgments and orders of Courts of Law and Equity, to 
the great scandal of the law ; and such persons should no longer 
be suffered to assist in making the laws which they continually do 
violate : be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same. That from and after the 
passing of this act, if any judgment shall be given against any peer 
or any member of the Commons House, for any debt, or for the 
costs of any action or suit, and execution shall be issued there- 

I 4 
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upon, or if any order for the payment of money into Court or 
otherwise shall be made, and process of sequestration issued 
thereon, and it, shall be found by the return of the said process of 
execution or sequestration that such peer or member of the Com- 
mons House hath not goods or chattels sufficient to satisfy the 
debt, and after sequestration shall have issued and been exe- 
cuted such peer or member hath not paid the money into Court, 
or otherwise obeyed the order in that behalf made, or that the 
debt shall remain unpaid, then and in that case such peer or mem- 
ber shall be altogether incapable of sitting and voting in either 
House of Parliament, unless within twelve calendar months from 
the process being issued against him he shall pay the debt, or pay 
the money ordered to be paid, with costs on the same judgment or 
order and process : Provided always, that nothing herein contained 
shall affect any peer or member of the Commons House who shall 
have brought a writ of error against such judgment, or appealed 
against such order, and have given security for the payment of the 
debt or money in case such judgment or order shall be affirmed, in 
two sufficient bondsmen, to be approved by a judge of the Court 
in which such judgment shall have been given or order made. 
. 2. " And be it enacted. That the Speaker shall issue his warrant 
immediately after the expiration of twelve calendar months from 
such judgment or order below, and one month from the affirmance 
thereof on writ of error appeal, for the election of another member 
to serve in place of the member so being insolvent, and whose seat 
shall be utterly void to all intents and purposes on the expira- 
tion of such twelve calendar months and one calendar month re- 
spectively. 

3. ^^ And be it enacted by the authority aforesaid. That all and 
every of the powers contained in an act of the twenty-fourth year 
of the reign of his late majesty George the Third, for repealing so 
much of two former acts as authorized the Speaker of the House 
of Commons to issue his warrant to the clerk of the crown for 
making out writs for the election of members to serve in parlia- 
ment in the manner therein mentioned, and for substituting other 
provisions for the like purposes, so far as such powers enable the 
Speaker of the House of Commons to nominate and appoint other 
persons, being members of the House of Commons, to issue war- 
rants for the making out of new writs, during the vacancy of the 
office of speaker, or during his absence out of the realm, shall be 
and they are hereby made to be in force for the purpose of en- 
abling him to make the like nomination and appointment for idsii.- 
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ing warrants, under the like circumstances and conditions, for 
the election of members of parliament in the room of such whose 
seats shall become vacant under the provisions of this act." 



ART. Vn— FRENCH JUDICATURE.— THE PRASLIN 

CASE. 

In our last Number we 'commented upon the proceedings 
before the French Chamber of Peers at the trial of the ex- 
ministers charged with corrupt practices ; and we took leave 
respectfully, and with a feeling of kindness, for our illus« 
trious neighbours. The deep interest which we take in their 
most important institutions induced us to point out plain and 
fatal errors in their judicial practice, — perhaps, we should 
rather say, their judicial system ; errors, however, which 
might be corrected without any change in its fundamental 
principles. That article (Vol. vi. p. 389.) related to the 
procedure at a trial ; we are now imperatively required, by 
what has since recently taken place, to enter a like protest 
against their preliminary procedure, — the process of ^* Instruct 
Hon Criminelle.^ The lamentable murder lately committed 
at Paris has ^ven rise to the proceedings of which we cem- 
plain, in common with all British lawyers, we trust, of many 
French lawyers also, and certainly in common with all per- 
sons of good sense and good feeling, whether belonging to 
the legal profession or not. It Is fit that we begin by a plain 
statement of the facts ; and we have no occasion to premise 
that our attention Is confined strictly to the bearing of these 
facts upon the question of jurisprudence, nor to tell the 
reader, that, in all the indignation so universally excited 
agsdnst the criminal, all the pity bestowed upon his victim, 
all the sympathy every where manifested for her femlly, not 
more distinguished than It Is respected, we most heartily 
concur. But the question Is one of law and of justice, to be 
treated upon general principles, as all such questions must In 
order to be well treated. 
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In the night between the 1 7 th and 18th of Augast last^ 
but most probably between four and five of the morning of 
the 18th, the murder was committed. At seven the magis- 
trates assembled in the hotel (or house) of the Marshal 
Sebastiani, where the event happened. There were present 
the Procureur G^n&ale (M. Delangle), the Procureur du Roi 
(M. Boucly), two examining magistrates, or " Juges d'ln- 
struction" (Messrs. Broussais and Legonidec), and the chief 
of the secret police (M. Allard). Nothing could be more 
prompt than the arrival of these functionaries upon the spot ; 
nothing more fit than the presence of these particular func- 
tionaries. The investigation immediately commenced. It 
was continued from 7 A. m. to 5 P. M. In the evening it was 
resumed, and continued till two in the morning. The pre- 
mises were diligently examined ; all the servants were inter- 
rogated; aU those who came to the house in the course of 
the day. Suspicion arising from the position of the apart- 
ments, the duke's room and his person were examined ; the 
suspicions being confirmed, he was ordered to be kept in a 
kind of custody at large, or garde a vue, so as to prevent 
his escaping, or taking any step to defeat the pending 
inquiry. It is probable that he swallowed the poison before 
this order was made, and on perceiving himself to be the 
object of suspicion. But we abstain from aU consideration of 
the questions that have been raised touching his suicide ; 
not because these are unimportant, but because we are deal- 
ing with other questions. Suspicion having also arisen, that 
Mademoiselle De Luzy Desportes, the former governess of 
the children, had some concern in the crime, she was sought 
for at her lodgings, and not being there found, her papers 
were seized. She was afterwards arrested at a friend's house, 
where she had, it appears, accidentally gone to visit ; she was 
examined by the ordinary magistrates. 

In the morning proceeding at the hotel Sebastiani, only 
the five magistrates whom we have named were present. 
But at their evening meeting another personage made his 
appearance. The Chancellor, M. le Due Pasquier, President 
of the Chamber of Peers, came, and remained for an hour ; 
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he took no part directly in the investigation. On the 
next day, Thursday the 19th, he returned; but still he 
took no part. The reason assigned for his taking no part 
may by some be deemed a reason for his not attending at all. 
By the constitutional charter, the Chamber of Peers had 
no jurisdiction whatever without a royal ordinance ; and none 
such had, of course, been issued, the king being absent from 
Paris. By the twenty -ninth article of the charter no peer 
can be arrested, even upon a criminal charge, nay, though 
taken flagrante delicto (with the mainour), until the Cham- 
ber issues a warrant authorising the caption ; and as it cannot 
do so until seised of the cause by virtue of an ordinance, we 
presume it to be clear that every peer has the power, nay, the 
right, of escape during the interval which must elapse before 
the Chamber can be convoked. The charter authorises the 
arresting a member of the Chamber of Deputies, if taken 
flagrante delicto. The courtesy shown to the peers will pro- 
bably be modified now that men's attention has been drawn 
to the possible inconvenience arising from it. In the present 
case, a stretch of authority seems to have corrected the de- 
fect in the law ; for the Due de Praslin was detained, and, in 
legal sense, arrested long before the royal ordinance had 
issued, and before even an irregular order had been given by 
the president of the Chamber of Peers. The chancellor, 
president of the tribunal which could alone try the party, 
having been present on the 18th and 19th at a portion at 
least of the preliminary inquiry into the case, nay, as far as 
the demeanour of the accused was concerned, the most critical 
portion, because the portion which included his conduct on 
finding himself to be the object of suspicion, the royal ordi- 
nance giving the peers jurisdiction arrived at Paris on the 
20th, having been made the day before at a considerable 
distance from the capital. On its arrival, the president sum- 
moned the peers to meet on the following day, the 21st, and 
in order to obtain a full attendance, he reminded them that 
the first proceedings were such as could only occupy one 
sitting. But before they met, consequently, without any 
authority from them, the president issued his warrant on the 
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20th^ probably at the same time that he summoned the peers* 
By virtue of that warrant the Due was conveyed from the 
hotel Sebastian! to the prison of the Luxembourg, close by 
the Chamber where the peers met. The president of the 
tribunal^ therefore, which was to try the accused, had largely 
interfered in the matter of high police, had attended the ex- 
amination before the police department, and had caused the 
party, whom the ordinary magistrates had only prevented from 
escaping, to be cast into prison, without any authority from 
the Chamber. It is possible that the president's attendance 
at the examination might be for the purpose of interposing 
his authority to sanction the order of simple detention {garde 
a vue). The ordinary magistrates may have been unwilling 
to take this upon themselves. That it was just as much 
beyond the power of the president as it was beyond theirs, 
and just as illegal in him as in them seems certain. If there 
be degrees of illegality , his warrant for imprisoning the Due 
before the Chamber met, was more illegal still. We must 
remind the reader that what we now state proceeds on the 
supposition, that illegality and irregularity bear the same 
meaning in France as in this country. It becomes every 
one to speak with great diffidence on matters of foreign juris- 
prudence, above all, on points of practice ; and we should 
have abstained from any remark on this part of the case had 
there been time and cases enough since the date of the charter 
(1830) for a practice to have grown up or been established. 

On the 21st the peers met; they sanctioned, it is to be 
presumed, the caption which had been made without their 
authority, — and they directed the preliminary examination 
{instruction) to proceed, appointing the commissioners to 
carry them on, and to liberate the accused should no ground 
for further proceeding appear (jnises en liberie). At the head 
of the commission was, as a matter of course, the chancellor, 
and president of the Chamber; for the procedure of our 
neighbours, drawing no line between the police functions and 
the judicial, cannot be expected to separate the diffigrent 
classes of the judicial, making one judge examine the suffi- 
ciency of the evidence to place a party on his trial, and 
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another its sufficiency to convict. We have now to observe 
the course of the examination conducted before the commis- 
sion, but entirely by the president ; who was afterwards to 
preside also at the trial, in case any should be had. 

Now, before adverting to the examination, as our state- 
ment must of necessity be intermingled with comment, we 
must premise that nothing can be further from our intention 
than imputing any blame whatever to the able and eminent 
functionary whom we have named. His great age, his long 
services, his important works on subjects connected with 
jurisprudence, independent of the high office which he so 
ably fills, should be sufficient to protect him from the wanton 
attacks of a candid adversary. But he stands not in need 
of any such defence. He strictly discharged his duty, — he 
had no choice but to act as he did ; he only administered a 
most defective system : on that system, not on him, must all 
censure rest. How vicious it must be needs hardly be added, 
when, even in such able and experienced hands, it exhibited 
the scene which we are about to contemplate. 

If it were said that the examination of the accused party, 
standing before the commission in a state of complete ex- 
haustion, apparent to them, though they were then ignorant 
of the cause, resembled the severe cross-examination of a 
witness sworn to tell the truth, but concealing it by perjury, 
a very incorrect description would be given of the proceed- 
ing. For no professional man has ever, in this country, made 
his questions to a witness consist of interrogatory, and abjur- 
gation, and lecture, in equal parts. But in France, when 
the party is under examination, the course is to cross-examine 
him as a witness, and at the same time to scold liim as a 
culprit ; assuming his perjury in the one character, and his 
guilt in the other. It is the question to which he is sub- 
mitted, — the question in the strictest sense of the term, 
provided we admit that there is a moral as well as a physical 
pain. The object of the process, too, is precisely that of the 
torture, — to wring from him a confession by making him 
sufier as much as the resources of the tormentor and his 
patience enable him to inflict. The result, moreover, of the 
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two questions is the same. The conflict being between the 
resources and the patience of the two indiTiduals^ the execu* 
tioner, or it may be the judge, and the accused, a powerfol 
and much-enduring person may escape though guilty, while a 
feeble individual has been known to confess though innocent. 
This, however, very seldom happens where the ordinary tor- 
ture is administered ; the possibility of it is always used, and 
justly used, as an argument against that most barbarous 
usage ; but it is necjBssarily of very rare occurrence. • So is 
the confession of guilt extracted from innocent parties of 
feeble understanding and timid nature by the moral question ; 
but the very same reasons which are assigned in its favour 
would completely justify the rack : it attains its end in the 
vast majority of cases ; and very seldom makes the innocent 
confess. 

The proceedings in the Due de Fraslin's case opened with 
the following address from the president to the prisoner : — 
" You are aware of the frightful crime that is imputed to 
you. You know all the circumstances which have come 
under your own eyes, and which do not allow of a shadow 
of doubt. I recommend you to shorten the fatigue which 
seems to oppress you, by making a confession ; for it is im- 
possible for you to deny, — you cannot dare to deny." The 
prisoner says that he is too weak to answer, as it would 
require a long explanation. Now, surely, if the only object 
of the preliminary examination be to obtain sufficient ground 
for putting the suspected person upon his defence before the 
competent tribunal, or for liberating him should he appear 
clearly innocent, the interrogatory (so to call it by mere 
courtesy) shows that the commission was in possession of 
sufficient information already, and there was no occasion to 
ask for more from the party ; but if more was wanted, or if 
the party was examined in order that his flat denial might 
help him, then the answer at once confirmed all the suspicions, 
and the evidence on which they rested, and precluded the 
possibility of his liberation ; for he did not deny the charge, 
and only said his conduct required a long explanation. This, 
however, would not satisfy the French law; and the exar 
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mination is continued as if, like the old criminal code oi 
countries wliere]|[torture is allowed, there could be no capital 
punishment without a confession; — an absurd rule^ whidi 
is by many held to be the origin of torture. The president, 
therefore, urges him by reasons more or less strong to con- 
fess ; says he only requires a yes or a no ; and tells him that 
a long explanation is unnecessary, of which (be it observed) 
the party alone could judge, unless][,the^information possessed 
by the commission were assumed to be both the truth and the 
whole truth, — and if so, nothing more absolutely superfluous 
can be imagined than examining the prisoner at alL 

The proceeding now takes the form of a cross-examination, 
and a cross-examination of considerable address. For, after 
asking several questions so far indifferent as to lull the 
party's attention, the president pounces upon him with, — 
"Was your resolution formed when you went to bed?" 
**No," says the prisoner. But quickly perceiving that he 
was caught, he adds, — "But I don't know if it can be called 
a resolution." The president, who had just been playing the 
hawk, now becomes an angler who has hooked his fish, but 
cannot land him : so he gives him out more line, and lets 
him swim away, but soon draws him back with, — " Was she 
not stretched upon the spot where you had struck her for the 
last time?" "Why do you put such a question?" is all 
the answer that can be gotten. Questions are next put on 
the marks exhibited by the Due's person. He denies that 
one of them is a bite. " The doctors," answers the pre- 
sident, " have examined your person, and declare that it is." 
Then, surely, we may be permitted to ask why these doctors 
were not si^cient witnesses to authorise a trial without the 
prisoner's admission, whether his confession or his denial con- 
tradicted by the doctors was wanted, — it being certain that 
his denial could not aid the other alternative of his liberation. 
To remonstrance, entreaty, and cross-examination, succeeds 
lecture and scolding; but first it is mixed with cross- 
examination in the form of traps laid for the party. " You 
must have experienced a most distressing moment when you 
saw, upon entering your chamber, that you were covered 
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with the blood which you had just shed, and which you were 
obliged to wash ofF." Not a word of the blood had been 
said; consequently, this was as it were sprung upon the 
prisoner from the depositions in the hands of the conunis- 
fiioners. He says, ^^ The marks of blood had been misinter- 
preted, and that he did not wish to appear before his children 
with their mother's blood upon him." It is remarkable that, 
though this taken by itself amounts almost to a confession, 
yet the president passes it entirely by, because he recollects 
that the prisoner had by the former examination been shown 
to have thrown himself on his wife's body ; consequently, the 
president was apprehensive that he would, if further pressed, 
set up that explanation. He then goes on to more lectures 
immixed with cross-examination, ** You are very wretched 
to have committed this crime." The prisoner makes no 
answer. ^^ Have you not received bad advice which impelled 
you to this crime ? " The prisoner denies it ; — and we may 
observe that this is really the only justifiable question or 
speech in the whole proceeding, for it is directed to the 
proper police object, of obtaining a clue to detect other 
parties. But, whether this police function belonged to the 
Chamber of Peers is another question. The lecturing is 
resumed, mingled with coaxing. "Are you not devoured 
with remorse, and would it not be a sort of sola<5e to you 
to have told the truth ? " The prisoner only answers that his 
strength fails him ; whereupon a kind of wrangle ensues, — 
the president contending that sufficient strength had been 
shown to answer some questions in detail, and repeat- 
ing that all he wanted was a yes or a no; the prisoner 
sometimes remaining silent, sometimes saying, *^Feel my 
pulse, and it will show my weakness." His silence is 
then said by the president to be an admission that he is 
guilty. The prisoner says, not unnatiu^y it must be 
admitted, that the commission had come with a belief of his 
guilt which he cannot change. Then follows a wrangle 
upon that, and the mere lecture is resumed, — but in the 
form of a question, the most absurd that can well be con- 
ceived,— " When you committed that frightful crime did 
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you think of your children,"— a fact which might be material 
enough for a poet to leam, who intended to make this 
horrible story the subject of a romance or a tragedy, but 
absolutely foreign to the investigation of a tribunal whether 
final or preliminary. The answer being that he had not com* 
mitted the crime, and that his children are always in his 
thoughts ; here, then, was the yes or the no, so often re- 
quired ; and here the inquiry might have ended, if, indeed, it 
should not have ended almost as soon as it began. But the 
president goes on, — ^^Do you, venture to affirm that you 
have not committed this crime?" it being we presume re- 
quired by the French law that a distinct yes or no should be 
obtained without any addition, and in answer to a distinct 
question. But the learned judge might as well have rested 
satisfied with the former answer, for it was a pkdn negative 
though obtained in answer to no question at all touching the 
matter, and only given upon a most irrelevant interrogatory. 
He went further, and fared worse ; for the prisoner only put 
his head between his hands, remained silent for some minutes, 
and then said he could not answer the question. The pre- 
sident intimated to him that he might consider himself under 
arrest, — a statement that could not convey much information 
to one who had been two days and two nights confined in a 
private house of his father-in-law, and one day and one night 
in the public prison of the peers. It is, however, very pos- 
sible, either that the previous detention, even if regular and 
legal, was not technically an arrest, or that its irregularity 
and illegality was to be, if not cured, at least terminated by a 
more orderly process* 

It is hardly necessary to remind the reader, that the ma- 
nifest guilt of the party in this case can make no difference 
in the consideration of the proceedings ; for these would have 
been exactly the same had the guilt been quite doubtful, 
nay, had there been no guilt at all. The accident of the 
prisoner's weakness, arising from poison, is alike immaterial, 
for great weakness might have been induced by the horror 
of a first and unexpected accusation to an upright mind ; or 
it might have been natural, arising from bodily or from mental 
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defects- Who shall say. that the exclamations, or tlie tears, 
or the manner, the looks, the gestures, the silence caused by 
the process of interrogation, might not have afforded the 
severe groiinds of suspicion, nay, belief of a guilt which had 
no existence, especially when compared with the depoations 
of witnesses, nay, of a single witness, who, though per- 
jured, would thus be confirmed and believed. It happens 
that in this instance the weakness was conjoined with unde- 
niable guilt, and only confirmed unexceptionable testimony ; 
but it might have been otherwise: and accordingly the further 
proceedings were had in a case of great doubt, but in which, 
instead of weakness, very considerable ability was found to 
accompany the somewhat suspicious conduct of the party. 
We refer, of course, to the governess. Mademoiselle de Luzy 
Desportes ; but when we speak of an offence it is only in 
courtesy to the French law and tribunals, and we are pro- 
ceeding on the supposition that, causing an illicit passion 
which leads another to commit a crime is itself criminal — that 
exposing a jewel to the view of a thief is an offence, pro- 
vided he steals it — not, perhaps, making the party as it were, 
an accessary to self-robbery, but still an offence of some 
kind. Suppose that the thief had been tempted to rob 
another in order to obtain the means of buying the jewel, we 
should with some difficulty be persuaded that the jeweller was 
guilty of an offence, although no doubt his knowledge of the 
robbery might implicate him. But the French procedure 
appears to assume that there is an offence committed by the 
mere temptation ; that Mademoiselle de Luzy is not charged- 
with being a party to the murder, or an accessary, ap- 
pears by the course which her examination takes. It all 
relates to her general conduct in the family, and repeatedly 
to her treatment of the Duchess. It is confined to topics 
of mere morality, without regard to the breach of any 
positive law; it even turns partly upon matters cognisable 
by no moral code, but only by the rules of social intercourse 
in a highly refined, perhaps, a somewhat corrupt, certainly 
a most artificial, state of society. It is likewise liable to 
all the objections urged against the examination of the 
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Due^ as ^regards the moral torture and the mixture of lec^ 
turing and objurgation^ with cross-examination in all its 
branches. 

It is not necessary to give more than a few portions of the 
examination, after the fulness of our reference to that of 
the Due. The very first question is pointed to a matter 
of necessity wholly irrelevant either to the guilt of the prin- 
cipal or of the accessary : " Through whose introduction 
did you obtain your situation of governess in the family?" 
The judicial curiosity being gratified, after a few questions, 
somewhat more relevant, the moral lecturing begins : " Did 
you endeavour, as it seemed to be your duty to do, to bring 
the children and their mother as much as possible together 
in heart and spirit?" A long and clever explanation is. 
given in answer to this wholly immaterial question^ and to 
another of a like kind. These statements of the party drew 
from the president the following discourse in the nature of 
.a reprimand with reasons. " In what you have been saying, 
you evidently endeavour to throw the whole blame upon 
Madame de Praslin; but, surely, the deplorable calamity 
which has terminated her Ufe ought to render you more cir- 
cumspect in your judgment of her. From the way in which 
you speak, there is reason to suspect that you did not do 
what you were bound to do to put an end to a state of 
things so deplorable, and to bring back to the mother the 
affections of her children, upon which she had so many 
claims — of those children over whom you exercised an al- 
most absolute control. The evidence of that control is given 
under their hand, and under your own. There is reason to 
believe, then, that you have been far from conducting your- 
self, under these unhappy circumstances, as you ought to 
have done?" The answer to this needs not be given, suf- 
fice it to say, that Mademoiselle Luzy, here, as in the whole 
examination, proves more than a match for the commission. 
But the president replies, and pronounces a kind of inter- 
locutory judgment, that she is amenable for all that had hap- 
pened. *^ It would appear from what you say that the whole 
authority which Madame de Praslin had lost over her 
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children you had acquired. It was your duty to haye pre- 
vented Buch result, which involves you in a great measure in 
the lamentable consequences which have followed." Her 
rejoinder is exactly such as might be expected. She loved 
the children, they loved her. She does not indeed say, as 
well she might, that even if she had tried to make them love 
her more than their mother, the step is somewhat long and 
hard to take between that and causing their father to murder 
his wife. But the president is not to be stopped either by that 
difficulty or by the lady's explanation. **Did there not 
come a moment when you perceived that you were the cause 
of dissension between Monsieur and Madame de Praslin, and 
did you do what was in your power to put an end to such a 
state of things f " Here, then, we have a distinct admission by 
the Court that their inquiry was not confined to legal re- 
sponsibility, for there cannot possibly be any offence conuuitted 
of any kind cognisable by criminal law, by merely not doing 
all we can to benefit one's neighbour. Indeed, a mere non- 
feasance would, by the laws of most countries, be wholly 
beyond the cognisance of any tribunal; but suppose the 
French law to be less strict on this point, as perhaps it 
ought, and suppose that certain acts of non-feasance (if we 
can so speak), as suffering a person to swallow poison in ig- 
norance of its nature, are punishable as crimes (which un- 
doubtedly they clearly are), this is not the imputation, or any 
thing like the imputation made against Mademoiselle de Luzy. 
She is charged as legally criminal, because she did not exert 
her utmost endeavours to prevent a man and his wife from 
quarrelling, and because their quarrel ended in murder. As 
it would be ridiculous to suppose that the commission could 
regard this as a participation in the murder, or as making the 
governess an accessary before the fact, it is clear that they 
were occupied with the mere question of moral blame — the 
question how far she had acted like a perfectly amiable, self- 
denying, disinterested individual, — sacrificing her own feel- 
ings to the desire of promoting the happiness of her employers, 
and doing all that in her lay to reconcile them with each 
other, and with themselves, She defends herself by stating. 
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among other things, that any efforts on her part would have 
been useless, as others excited the same jealousies to which 
she was supposed to have given rise. Then comes a series 
of questions, or rather lectures, all applied to the irrelevant 
subject of vindicating Madame de Praslin from the imputation 
which Mademoiselle de Luzy's answers appeared to cast upon 
her temper. We need only give one of these passages : ** In 
your answers to the questions put to you, the whole blame is 
thrown upon the Duchesse de Praslin. It is very distressing 
to hear such language from your mouth, particularly to those 
who have heard the letters which have been read, and who 
are aware of the promise of a pension made to you, as the 
reward of your services in her family." The examination 
closes with severe questions, the only relevant ones which 
appear to have been put, relating to what had passed between 
the Due and Mademoiselle de Luzy, when he saw her before 
committing the murder, and what knowledge she ever had of 
his intention: but we have no right whatever to suppose 
that she had anything to conceal. Our observations on the 
whole proceeding assume neither that she was guilty, or not 
guilty; but we conceive it to be manifest that were she 
ever so guilty, the pressure under which she was placed would 
have failed to extort any confession from a person of her re- 
sources; while one wholly innocent might possibly have 
given way, and shown emotions which would lead to unfair 
suspicions, and might confirm testimony itself unworthy of 
credit. 

But in case it should be said that all these matters are 
part of a preliminary, as It were, a police inquiry, and have 
no effect upon the judges who are to try the cause, we re- 
mind the objectors that four of these judges form the com- 
mission, and that it is under the direction of the judge who 
is to preside at the trial, that every one of the questions and 
of the lectures which we have cited proceeded; the chan- 
cellor, — president at once of the commission to examine, 
and of the tribunal to judge the accused. If all other argu- 
ments failed, if there was no force in the objection taken to 
the moral torture, surely it deserves consideration whether 

i; 3 



134 French Judicature. 

judges shall beftome so mixed up with the proceedings as 
ahnost to make themselves parties in the cause. 

Some observations on this subject^ which appeared some 
twenty years ago in the Edinburgh Review, in a notice of one of 
Mr. Bentham*s works on Evidence, are worthy of attention.' 
The writer justly insists on the distinction which is to be 
made — 

" Between two stages of proceedings, which never ought to be 
confounded — the operations of police, that are requisite for bring- 
ing the accused to trial, and the trial when at length it takes place. 
While those preliminary measures are in progress, the magistrate 
and his officers should lose no possible source of information, nor 
reject any statement or circumstance which may afford the means 
of tracing up the deed to its perpetrators. Even idle rumours 
should be listened to, as they may unexpectedly betray weighty 
facts ; and the echoes of a distant hearsay ought to be treasured 
up by an attentive ear. But when the preparations are once 
completed, and the charge ripe for decision, there is more reason 
for narrowing the description of evidence to be adduced, and con- 
fining it within some certain and well defined regulations. The 
means of obtaining proof should be difierently regarded from 
proof itself; and such matters as never can do more than create 
conjectures, ought not to be permitted to decide finally upon the 
most important interests of men. Unless some limits be imposed, 
the judicial understanding is in danger of being bewildered, and 
lost in the maze." (p. 175.) 

And again : — 

" Mr. Bentham's mode of treating criminals and accused per- 
sons, does not appear to us quite philosophical. In his balance, 
their interests and safety seem to weigh very little against his 
eagerness for the detection of crime and the infliction of punish- 
ment. The sacrifices which he is always ready to make for these 
objects, might lead to the belief that he takes a theological view 
of the subject, and thinks atonement for sin, expiation of crime 
by penalty, as something like a religious obligation. Yet, to 
punish is no matter of indispensable necessity, even where guilt 
is manifest, while, to abstain from punishing without a perfect 
legal warrant, is a simple but a most sacred duty. The escape of 

' Vol. xl. (1824.) We have reason to suppose that the writer of this Article 
is now one of the greatest ornaments of the Bench. 
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an offender he deems a public calamity; yet^ its Occasional oc- 
currence does not appear to ns to reflect such, extreme discredit on 
a judicial administration, since courts of justice are composed of 
men, and no temporal authority guarantees its own omniscience, 
or sets up the claim of infallibility. This obvious consideration 
may go far to excuse those in whose hand the sword of justice 
sometimes misses the guilty head ; it may even haye some effect 
in consoling him who has committed the opposite error, and mis- 
takenly suffered it to destroy the innocent ; but it ought to teach 
the utmost caution and anxiety for avoiding so terrible an evil. 
Yet, in the frame of mind in which many passages of this work 
were composed, Mr. Benthaln certainly regarded this great evil 
with an indifference that has surprised us. £[e calmly weighs in. 
his balance, the inconvenience of condemning the innocent against 
that of suffering an offender tb escape. He argues, that the danger 
resulting from the acquittal of a criminal is possibly greater, 
though less striking, than that which arises from the punishment 
of the guiltless ; for, that, the effect of absolving a thief is the 
commission of more thefts, while it does not follow, from the con-^ 
viction of an innocent man, that others also innocent must be 
convicted. The danger, he says, is more apparent than real ; the 
alarm is greater than the danger ; or, in other words, the real 
danger is not so great as the apparent. In a word, he treats this 
as a case in which imagination takes the place of reason. He 
qualifies his practical proposition indeed, by admitting that ^the 
evil of an unjust punishment for theft greatly exceeda the evil 
that would have arisen from new thefts, committed by the ab-» 
solved felon ; and that a judge ought to act upon the presumption 
of innocence, and, if in doubt, to consider the mistake of ac- 
quitting as less injurious to society than the error which con«- 
demns. In listening to the voice of humanity, we follow only 
that of reason.' He then warns us against ^sentimental exagger- 
ations ' tending to give impunity to crime, under the pretext of 
giving security to innocence ; and, he proceeds, with a jocularity 
which we cannot consider as seasonable, to cast some ridicule on 
the homely adage of English law, which pronounces it better that 
ten, or perhaps a hundred, guilty should escape, than that one in«- 
nocent man should suffer death by legal process." (pp. 179, 180.) 

We cannot resist quoting the following eloquent and jus^ 
eulogium on the. labours of Sir Samuel Komilly^ because it has 
a gener^ application. 
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^ The moderate improvement first suggested by him in 1809, 
wisely calculated as they were, to relieve the administration of jus- 
tice from an odium which did not fairly belong to it^ and so to se^ 
cure its calm and impartial execution, procured for him the usual 
calumnies and sarcasms ; he was not only held up as a vain and 
wrongheaded speculator, eager to destroy our venerable institutions 
by setting wild theories in the place of sage experience, but de- 
nounced as a Jacobin, a lover of strife, an hypocritical pretender to 
humanity, a promoter of crime, an enemy to the establishments 
which form the safeguard of society. His projects were assailed 
by the whole tribe of ministerial lawyers in Parliament, from the 
Lord High Chancellor down to the mtonest candidate for a Welsh 
judgeship. The twelve judges of England stepped down from 
their pedestals, and through Lord Ellenborough, then Chief Justice 
of England, favoured the House of Lords, for the first time, with 
an unasked opinion respecting a matter, not of law, but of legisla- 
tion^ declaring against any abridgment of their own powers of life 
and death. The motion was annually renewed ; but supported by 
minorities, in point of number contemptible; and one single 
measure of mitigation was alone effected in the lifetime of the 
author of the reform. Since his death. Sir James Mackintosh 
has pursued the subject in a manner worthy of his cause, his 
predecessor, and himself; and, having succeeded in obtaining, 
in 1819> an inquiry before a Select Committee, he has since 
procured the abolition of capital punishments in a variety of 
cases. But this is not all Several statutes exempting from 
capital punishments some where about an hundred felonies, 
were introduced during the last session into the House of Com- 
mons by Mr. Peel, the Secretary of State for the Home Depart- 
ment, and they passed without a dissentient voice, — without a 
whisper of dissatisfaction, except from the friends and disciples of 
Sir Samuel Romilly, who contended that something more ought to 
be done* The bills were carried to the Lords, and passed through 
all their stages unanimously, without even a debate, though Lord 
Eldon at that time presided over the deliberations of that assem- 
bly ! The royal assent was given without any difficulty, to mea- 
sures represented as thus mischievous and alarming, about fourteen 
years from the date of their first suggestion. 

** And such is the ordinary routine. Common sense requires 
an obvious improvement : an opposition member brings it for- 
ward, and is overpowered by sarcasms, invectives, and m^'orities : 
but public opinion decides at once in its favour, and gradually 
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diminishes the majoritj in each succeeding year, till the scale is 
turned, and independent men of all parties become anxious to see 
the alteration effected. Suddenly the minister proposes the repro- 
bated project as a government measure, and converts, while he 
laughs at, his former adherents. Mr. Peel's five acts, in the ses- 
sion of 1823, for effecting Sir Samuel Hominy's proposals, have 
not been so much celebrated as they deserve, because they still 
leave one great reformation unaccomplished, we allude to the 
abolition of capital punishment in the case of forgery ; for, in par- 
liamentary tactics, it is well understood that those who fight for 
principles must complain as if nothing was done, while any thing 
still remains to be done. The concessions, however,' which have 
been made with respect to the other felonies, must gradually lead 
to the same result in the case of forgery ; and we must not be 
deterred from glorying in the victories actually achieved in the 
cause of justice and humanity, merely because they might have 
been more perfect and satisfactory. To record such triumphs, is 
to excite public men to similar exertions for the future, by the 
certain prospect that^ sooner or later, in their lifetime, or after 
their death, through evil report and good report, public opinion 
will finally award the palm of victory to truth." (pp. 181-183.) 

But we have been tempted from the direct path of extract. 
Let us continue : — 

** Strong objections are stated to another English practice, arising 
from the maxim nemo tenetur seipsum accusare. And the French 
method of interrogating persons under a chai*ge, for the purpose 
of obtaining that result, is warmly preferred to it. The argument 
is stated with force and ingenuity in the eleventh chapter of the 
seventh book De V Inculpation de soi-meme. But we cannot afford 
to insert it, 

" K the nerves stood always firm, and the mind remained un- 
troubled^ when a man is brought before a magistrate charged with 
a crime, and if, moreover, he could be sure that he knew all the 
proofs upon which the suspicion is founded, we might find it dif- 
ficult to contend against these propositions. But if the contrary 
of all this is manifestly the most probable, if the mere fact of 
being accused — a fact reckoned upon and provided for by the ex- 
perienced offender, is in itself an overwhelming calamity to an 
innocent man, and the more so, in proportion to his abhorrence of 
the crime, we must pause before we agree in the propriety of ex- 
acting any explanations from him. Plow open to misconstruction 
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will 1>e his language, his gestures, his very looks ? How easy to 
attribute to feelings of shame the glow of indignation, and con- 
found the agony of undeserved reproach with remorse or fear? 
All the explanations which can be .offered may possibly be . in^ 
adequate, and then they recoil upon the accused ; or they may 
even excite new suspicions, from coincidences merely accident^ 
which may also possibly defy explanation. Perhaps he is the 
victim of an artful conspiracy, arranged by the real offender ; or 
the appearances that accuse him may admit of no elucidation, 
which will not either betray secrets important to be kept on other 
grounds, or compromise the safety of other persons justly entitled 
to protection from the accused. A smuggler or poacher detected 
in combining his own clandestine measures, is naturally im- 
plicated in a horrible crime committed near the same time and 
place. An anatomist is discovered (in one of Holcroft's novels, 
according to our memory) with a bloody knife in his hand, leaning 
over a body newly torn from the grave, — and the purpose of dis- 
section is one that he is by no means anxious to avow ; a love 
intrigue has perhaps thrown him in the way of suspicion, and the 
party can hardly be expected to purchase his liberation by an 
instant avowal of the truth. The incident of a son apprehended 
with the sword yet reeking with the blood of his murdered king, 
which had just been placed in his hands by his father, however 
extravagant the incident^ serves well for an example. The son 
must convict his father of regicide, or abide the suspicion against 
himself. In the real case of the Maid of Palaiseau, she was bound 
to suppress her own vindication by the dread of giving up her 
father to be shot for a deserter. 

"The imagination need not be taxed, however, for extreme 
cases, in which silence, equivocation, or even falsehood, — the 
ordinary badges of guilt, — would naturally be found in company 
with perfect innocence. There are many in which the truth, 
properly brought to light, would set free the accused; but his 
very situation disqualifies him from doing justice to his own 
statement. Conscious of his rectitude, and proud of his character, 
he is abashed, humiliated, and confounded by the charge. The 
untoward chances that have loaded him with suspicion may go on 
to his utter ruin ; the false witnesses, who have now established 
a prima facie case, may ultimately convince his judges. That he 
should ever become an object of accusation would have struck 
him yesterday as more impossible than that accusation should now 
lead to conyiction ; the last step seems far less violent than the 
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first; and the commencement of his process is a fatal augury 
which teaches him to despair of its issue. To his distracted mind 
justice is brought into discredit and distrust, and Providence itself 
appears to be in league with his secret enemies. In this state 
of mind he is required to stand the cool and acute cross*examina- 
iion of one habitually severe and suspicious, already pre-occupied 
with partial statements against him. 

" The recommendation to exhibit interrogatories applies equally 
to the preliminary proceedings and the moment of trial. But here 
the direct and candid Dumont defends the English practice in 
preference to that of France. 

" LTnterrogatoire des prevenus est souvent accompagne d'un 
genre d'abus qui, meme sur le continent, a donne bien des partisans 
au systeme Anglais. On voit un juge irrite par la resistance, les 
evasions ou les negations de I'accus^, devenir sa partie adverse, 
le fatiguer de questions, chercher a le surprendre d'une maniere 
captieuse, Tintimider, lui faire subir une sorte de torture, et 
s'engager, par amour-propre, dans une lutte ou il perd son caractdre 
d'impartialit^. Ces moyens semblent supposer qu'on. exige Vaveu, 
et cependant I'aveu n'est point n^cessaire ; ce n'est pas Taveu qui 
doit etre I'objet de Tenquete ; c'est Tensemble des circonstances qui 
prouvent le fait. On devrait se borner k interroger le pr^venu 
lorsqu'il y a des lacunes dans le t^moignage, lorsque ses reponses 
vrais ou fausses conduiront ^ les remplir. Si tout est prouv6 
sans lui, s'il n'a rien a dire pour sa defense, qu'a-t-on besoin d'in- 
terroger? Je ne voudrais pas I'exclusion de ce moyen, mais son 
Economic. 

" Depuis que j'ai suivi notre tribunal a Geneve, j'ai vu des cas 
oil, sans la faculty d'interroger le pr^venu, on n'aurait pas pu 
le convaincre. Ce n'est point son aveu qu'on demandait, mais, on 
lui adressait des questions qui confirmaient les temoignages on 
conduisaient ^ de nouvelles preuves." 

" This keen encounter of the wits between judge and culprit, 
these unseemly bickerings between two persons so widely removed 
from each other, have a direct tendency to degrade the dignity of 
justice, because they always disturb its- calmness and serenity. It 
is easy to foresee which side will have the best of the argument. 
The master of thirty legions had no such advantages, as he on 
whose mercy the life of his antagonist lies. The base vulgar, in- 
deed, will be seen cheering on the stronger party to the confusion 
and dismay of the weaker, and the worshippers of power always 
adore it most fervently in its excesses ; but every generous and 
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feeling mind listens with silent indignation, and retires from the 
debate with diminished respect for the law, and a diminished sense 
of his own security. Several of the recent trials in France afford 
lamentable specimens of both results ; but as the lowest point of 
judicial degradation must always be sought in political prose- 
cutions, we may hope that it settled at zero in the disgusting ex- 
hibitions at Saumur, in 1822. 

" The notion that interrogatories partake of the nature of the 
ancient question^ here ridiculed as a prejudice, is just. We might 
perhaps rely on what we have written, to prove that the state of 
accusation is itself a state of torture. The object of attaining 
truth does not sanctify such means, for that object was, no doubt, 
accomplished in the great majority of cases where bodily torture 
was applied : but it should be remembered, that even truth may be 
bought too dear ; that its attainment is by no means secured ailer 
all ; and that if the sources from which it may be derived are by 
this method increased, the false impressions may be also multiplied 
beyond the power of correction. But, further, the supposition is 
that the party is constrained to answer. But by what means ? We 
can imagine no other than a stern admonition that, if he refuses, 
the most unfavourable construction will be put upon his silence ; 
or, in other words, the probability of his being punished for the 
crime charged upon him will be so far increased. The old inqui- 
sitor said, ^The rack is ready, unless you answer all my ques- 
tions ; ' the modem inquisitor says, * Your refusal to answer will 
most likely bring you to the guillotine.* Each applies itself to the 
fears of the party, directed in one case to impending torments, in 
the other to judgment and execution, not quite so near at hand. If 
the threats are carried into effect, the latter is the more objection- 
able, because it implies a perversion of justice ; it is a solecism not 
to be tolerated, — * We will punish the contumacy of your silence, 
by condemning you for a crime which we do not know you to have 
committed.' No such consequence, indeed, can follow in any 
country where judgment is to be obtained through the medium 
of a jury, for they decide according to the evidence, and not 
upon presumptions of law. In these realms, therefore, the intro- 
duction of compulsive interrogatories is happily impracticable," 
(pp. 187—190.) 

We have no right to make such free use of these excellent 
observations, taken from a source so familiar. But we are 
desirous of transferring them to our own pages, in the hope 
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that, in their more recent form, they may reach some quarter 
of Europe in which the French procedure is adopted ; and 
that, as legislators are now considering these matters, more 
especially in Germany, a new procedure may be adopted. 

It must not be supposed from any thing we have been 
urging, that we at all approve the overstrained care of some 
judges with us, and of most justices, to prevent persons 
accused from confessing. * Whatever a party pleased volun- 
tarily to tell, and especially on the moment of his being 
seized and charged, is of the greatest importance to the in- 
quiry concerning his guilt; and no magistrate, we think, does 
his duty who goes one step beyond letting the prisoner know 
that what he says may be used against him. We 'have even 
more than doubts whether that warning is not going too far. 
Here, again, we shall give the opinion of the writer we have 
already referred to. He laughs at 

. . . . " those English justices of the peace, who seem alarmed 
at the least chance of hearing truth from a culprit, and so earnestly 
entreat him to disclose nothing that can ever tend to bring guilt 
home to him. They are rather to be admired for romantic generosity, 
than for wisdom, or any beneficial consequences resulting from that 
conduct to the public. Innocence may be deprived of great ad* 
vantages if deterred from promptly telling its own unvarnished 
tale 5 to keep back full information, is, in some events, nearly 
equivalent to confessing guilt ; and the warning which prevents 
the story from being related at the earliest moment, may prevent 
it from producing at any time its just effect. But supposing that 
the culprit, eager for his release, should choose to commit himself 
by falsehoods, or betray real facts which go to his conviction, we 
cannot conceive that any harm is done. Between the opposite 
methods of compulsive interrogation, and an indiscriminate injunc- 
tion of silence, common sense suggests a middle course, which 
leaves the party to judge and act for himself. If he is blessed 
with self-command, and is in possession of the means of at once 
refuting his pursuers, why should his vindication be delayed? 
but as he may be incompetent to do so, or unprovided with the 
necessary proofs, let him be calmly told by the magistrate that no 
unfair inference will be drawn from his reserving his defence for a 
more convenient season." 

* See anti, Art II. . 
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The proceedings in France were, if poeaible, taore objecK 
tionable upon the late occasion in another and a very material 
particular. The whole of the unfortunate duchess's papers 
were produced in Court, and of course found their way inta 
the public papers. That lamented person's letters, and even 
her diaries, the records she kept of her communings with 
herself, and the secret thoughts of her heart, which for relief 
to her feelings she committed to writing from time to time ; 
her suspicions, well or ill-founded, her suppositions real or 
imaginary, in a word — and it is the word she seems to have 
herself employed — her " impressions," — and these respecting 
the very party, and her conduct imder trial, were thus made 
public. Whether Mile, de Luzy is ever brought to trial or 
not can make no difference in the reprobation justly given to 
such proceedings. Enough is it that she was at the moment 
in a predicament which made her trial more than possible ; 
she was under examination with a view to determine whether 
she should be tried or not. To all intents and purposes, as 
regards this matter, she must be considered as a person about 
to be tried — and can any greater outrage on every principle, 
we will not say of correct procedure, but of common justice, 
— than that the judicature which was possibly to try her, 
and was at the time occupied in the preliminary inquiry, 
should £11 their own minds and those of the whole commu- 
nity with matters most prejudicial to the accused, and not 
one of which could be received legally in evidence against 
her. 

It is unnecessary for us, in conclusion, to disavow all dis- 
respect or unkindness to our intelligent neighbours the French,, 
or their institutions. We have shown no disposition to 
take insular views of our own law, and we are not only will- 
ing, but anxious to adopt the maxims, and even the practice, 
of foreign countries when they deserve it. The deplorable 
crime which has led us to make these observations, brought 
down much ignorant abuse on the national character, and 
more especially on the higher classes. We entirely disavow 
all such attacks because they have no foundation in truth or 
justice. We confine our remarks to their criminal procedure, 
and there we think they are wrong. 
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The.Benseless and the wicked clamour which 'a portion of 
the French — let us rather say the Paris press, has raised on 
this melancholy occasion against the upper classes of society 
and the established order of things, to serve the purposes of 
party, indeed to promote mere anarchy, cannot be too strongly 
reprobated ; and we are on this as on all other occasions, apt 
in England to look down upon our neighbours as if our 
newspapers were free from all such blame. We are unwilling 
to make comparisons, and we eyen are perfectly disposed to 
believe that the superiority is on the side of our countrymen. 
But how much have our neighbours. to reproach us with? 
What part of the French press can be pointed out as even 
approaching our own in the melancholy exhibition of folly 
and of slavish spirit made on every occasion of the royal 
family moving in any direction ? Nay, what newspaper in the 
most despotic government or Italian principality ever ap- 
proaches the gossip and the adulation of " Our own Corre* 
spondenty^ as often as our princes travel ? The Court is be- 
sieged; all attempts at excluding ** Our Correspondent^^ -prove 
vain; the royal personages have no chance of privacy let 
them go ever so far into the wilds. In.vain they shut them- 
selves up and allow none to enter the precinct. No works 
that can be thrown up avalL If counter-works prove im- 
practicable from the nature of the ground, recourse is had to 
the trees ; and there ** our justly-valued and accurate cor- 
respondent" perches, that he may report every motion he 
can^ with the naked eye, or it may be, with his glass descry. 
Then the narratives given mock all description. An illus- 
trious person is seen to angle, — the fall of the fly upon 
the water, and the quivering motion of the line is promptly 
recorded, when H. M. or H. R. H. had a nibble 1 We 
state the literal fact — and, possibly, the blame rests not with 
the press; this we are in justice and candour bound to 
admit. The people of this country are chiefly amenable for 
such disgusting exhibitions of vulgar curiosity and low adula- 
tion. The people require such vile food to gratify such low 
appetites ; and no other people in the world shares the same 
depraved taste. A similar propensity, with the mixture. 
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doubtless^ of more sordid views, leads, we see every day, to 
overwhelming the royal family with presents, whieh are of 
course rejected. But surely this lamentable folly and mean-* 
ness are encouraged by the press, and, in the instance of re- 
porting royal progresses, it pampers and increases the appetite 
for which it caters. Every lover of his country desirous to 
preserve her honour ; every friend of the press, "wishing to 
preserve its dignity and extend its usefulness, must join in 
the sentiments which we have felt bound to express. 



ART. Vni.— SECONDARY PUNISHMENTS.— 
CONGRES PENITENTIAIRE. 

Second Report from the Select Committee of the House of 
Lords on Juvenile Offenders and Transportation (1847). 

It is exceedingly difficult, in the punishment of criminals, 
to divest the mind of all desire of vengeance. Our legis- 
lators have long ago disclaimed it ; but, in this respect, the 
spirit of the law is advanced far before the mass, which 
it should govern. This feeling is, to some extent, nourished 
and kept alive by the public execution of criminals ; and but 
few among the crowd return from that awful sight without 
a vague feeling that society has had its revenge. The same 
sentiment exists in connection with all other punishments. 
There is a secret pleasure in hearing that a mean rascal is to 
be whipped at the cart-tail; and we see strong symptoms 
of a wish to revive this punishment, not only for juvenile 
offenders, as to whom it was partially restored last session, 
but as to adults. This hankering after vengeance will also 
be found to mix itself up, and with, the vulgar idea of im- 
prisonment. It is not agreeable to think that a felon suffer- 
ing this punishment is enjoying any kind of comfort. Every 
man's hand should be against him ; and, if occasionally he 
were found dead in his cell from starvation, it would not 
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cause much regret. Sitting surrounded with comfort and 
luxury, rich and fat, it is not disagreeable to the mere 
sensualis't to imagine that the fellow-creature whoj from his 
evil nature or his bodily want, has raised his hand against 
another, or even unlawfully deprived him of a part of his 
property, is living on bread and water, shut up in a cell 
seven feet by two, and, possibly, loaded with fetters. If an 
attempt is made to check this feeling, and to lead the mind 
into another channel, the person doing so runs the chance 
of being secretly thought, or openly proclaimed, a ** senti- 
mentalist," to which the adjective "sickly" is sometimes 
added, — a *^ sickly sentimentalist ; " or he is called, in 
milder phrase, ^^ romantic," which is softened by the quali- 
fication of "amiable," — he shows "romantic amiability," or 
"amiable romance." But a faint prejudice is created against 
him ; and it is even possible that some one In the company 
will instinctively button his breeches-pocket. 

Here, however, another question arises. Admitting our full 
right to inflict any degree of punishment on offenders, are 
we quite sure that we are acting wisely for our own interests 
in making punishment our only object ? However grateful 
to our minds the misery of criminals may be, is It the only 
thing to be attended to ? We have been trying the plan a 
long time : the rack Is now left to the showman ; the gibbet 
makes its appearance only occasionally ; the knout has ^ven 
way to the cat ; and the power to use the latter is greatly 
diminished. But we have tried all these punishments and 
many others without effect. The great warrens of crime still 
exist, and breed in and in. We trap and hunt their In- 
habitants; but, so far from extirpating them, they daily 
increase on our quarters. 

Have we, then, taken the right method of treatment? or, 
at all events, is there any other mode of treatment In our 
power? It may be pleasant to punish the criminal ; but the 
existence of the crime Is Inconvenient. We do not know 
when it may affect ourselves. The thief comes out of gaol a 
thief still, and takes to his trade again ; his children do the 
like. It is a business, a profession, with its ups and downs, 
itd ranks, its risks, its prizes, and its blanks; and it is followed 
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A8 a mode of lining l)y thouBsmda. The only means^ not 
of breaking it up (for that is impossible), but of preventing 
its increase, is by showing that a safer and better trade may 
be adopted. The persons who now follow it can usually 
follow no other. For one who takes to it from liking, nine 
resort to it from necessity. No. 1. is irreclumable, but the 
nine may perhaps be recovered. At present the state sup- 
ports all the ten, when in prison, by providing food, lodging 
and clothing; to which, when out, they help themselves. 
Putting aside all sentimentality and romance, and hating 
most cordially the felon, and wishing to render him miser- 
able, are we not standing in our own light in our treatment 
of him, and, in fact, not spiting him but ourselves? We can- 
not carry punishment beyond a certain point Persons will 
not ^prosecute ; and even juries are often composed of those 
sickly sentimentalists, and will not convict : and the cri- 
minal gets off scot-free. When the feeling of society reaches 
this point, some alteration must take place. We must look 
to what punishments remain to us. They are fast slipping 
through our fingers. jM. Van Meenen, the president of the 
Belgian Court of Cassation, on the 20th of September last, 
in his address to the Congr^ P^nitentiaire at Brussels, thus 
enumerated them : — 

" De tout cela que reste-t-il?" 

" P. La peine de mort, toMree provisoirement, vivement com- 
battue, moUement d^fendue et rarement execut^e : 

" 2®. La marque ; 

" 3®. Le carcan, que le pouVoir maintient timidement, que les 
moeurs repoussent, que la raison et l'exp6rience condamnent ; 

'' 4^. Vamendey peine dent la determination rationnelle presente 
un probleme k peu pres insoluble d'abord, parce que, fixe meme 
entre un maximum et un minimum, elle est d'une monstrueuse 
in^galit^ ; nuUe pour le riche, dont elle entame h, peine le superflu; 
ruineuse pour le coupable pauvre, et souvent pour des innocents 
dont Texistence depend de la sienne ; secondement, parce que, 
laissee h, I'arbitrage absolu des juges, elle n'echappe a une mon- 
struosit^ que par une autre, c*est-^-dire, elle ne sauve I'in^galit^ 
que par la confusion du pouvoir legislatif dans le pouvoir judi- 
ciaire ; 

« 50. Enfin la degradation dviques 
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^ 6^. Et Pinierdietion de certains droits cWils, et de famille* 
^^ L'immense lacuneque le petit nombre de peines laisse subsister 
dans nos codes, en meme temps que la nombre des d^lits et des 
infractions, s'y accrott sans cesse avec la multiplicity et la com« 
plication des droits et des int^rets que le progi*^8 social fait naitre^ 
ne pent Stre combine que par remprisonnement, dont les travaux 
forces et la reclusion ne sont, en r^alit^, que des modes. 

** Car, remarquez bien, Messieurs, que la deportation et le ban^ 
nusementy bien qu'ecrits dans nos lois, ne font r^ellement point 
partie de notre ^helle p^nale. La deportation n*est possible en 
Europe que pour TAngleterre qui est sur le point de Teffacer de la 
i%islation^ tant elle est on^reuse et r^pond mal au but pour lequel 
on I'avait adopts. Quant au bannissement, son application, pres- 
que sans exemple, est pen compatible avec les trait^s, les principes 
et les nsages qui r^gissent aujourdliui les rapports intemationaux.'' 

M. Van Meenen was premature, we think, in saying that 
transportation is to be effaced from our legislation in this 
country; that point, we apprehend, will require further 
deliberation and investigation. But otherwise, we think he 
has correctly stated the catalogue of European punishments. 
What then is to be done ? The remaining hope is to punish, 
but to punish with the hope of reforming. One mode of 
doing this may be considered as now established, and has 
been akeady made known to our readers, — the separate sys- 
tem. It may be said to have received a European sanction. 
The only questions that remain are, to what extent, and to 
what persons it should be applied. The resolutions which 
were come to on this subject at the CongrSs P^nitentiaire at 
Frankfort, in September, 1826, may be interesting to our 
readers : — 

** Rappel de8 Resolutions prises par le Congres PeniterUiaire de 
Francforty dans les seances des 28^ 29 et 30 Septembre, 1846. 

" Premiere Resolution, — L'emprisonnement s6pare ou indivi- 
duel doit etre appliqu6 aux pr^venus et aux accuses, de maniere 
qu'il ne puisse y avoir aucune esp^ce de communication soit entre 
eux soit avec d'autres detenus, sauf dans les cas oii, sur la demande 
des prisonniers eux-memes, les magistrats charges de Tinstruction 
jugeraient ^ propos de leur permettre certains rapports, dans les 
limites d^termin^es par la loi. 
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^^Deuxieme Resolution. — UempriBoimement individad sera ap- 
pliqu^ aux condamn^s en g^n^ral, avec les a^ravations ou les 
adoucissements command^ par la uatare des offenses et des con- 
damnationSy rindividoalite et la conduite des prisonniers, de ma- 
ni^re que chaque detenu soit occup^ & un travail utile, qu*il jouisse 
chaque jour de rezercice en plein air^ qu'il participe aux b^n^fices 
de rinstruction religieuse, morale et scolaire, et aux exercices du 
culte, et qu'il resolve r^uli^rement les yisites du ministre de son 
culte, du directeur^ du m^edn et des membres des commissions de 
surTeillance et de patronage, ind^pendamment des autres yisites qui 
pourront 6tre autorisees par les reglements. 

^' Troisieme Resolution. — La r^lution pr^cedente s'applique 
notamment aux emprisonnements de eourte dur^e. 

" Quairieme jRe«o/tf /Mm. •— L'emprisonnement individuel sera 
^galement appliqu4 aux detentions de longue durde en le combinant 
ayec tous les adoucissements progressifs compatibles avec le main- 
tien du principe de la separation. 

^' Cinqui^me Resolution. — Lorsque T^tat maladif du corps ou de 
Tesprit d*un detenu Texigera, l!administration pourra soumettre ce 
detenu It tel regime qu'elle jugera conyenable, et memelui accorder 
le soulagement d'une sod^t^ continue, sans cependant que, dans ce 
cas, il puisse ^tre r^uni ^ d'autres detenus. 

^^ Sixieme Resolution. — ^Les prisons cellulaires seront construites 
de mani^re que chaque prisonnier puisse assister aux exercices de 
son culte, voyant et entendant le ministre officiant et en etant yu, 
le tout sans qu'il soit port6 atteinte au principe fondamental de la 
separation des prisonniers entrq eux. 

*' Septieme Resolution. — La substitution de la peine de Tem- 
prisonnement individuel It la peine de Temprisonnement en commun 
doit avoir pour effet imm^diat d'abr^ger la dur6e des detentions, 
telle qu'elle est determinee dans les codes existants. 

** JSiiitieme Resolution, — La revision des legislations penales, 
I'organisation par la loi d'une inspection des prisons et de commis- 
sions de surveillance, I'institution d'un patronage pour les con^- 
damn^s lib^res, doivent etre consider^es comme le complement 
indispensable de la reforme penitentiaire. 

" N.B. — Les resolutions 1 itS et 5 ctS ont ete prises a Vunani" 
mite ou cL peu pres a Vunanimite ; la resolution 4 Fa ete a une 
tres-forte majorite.^ 

The account which Colonel Jebb, the Surveyor-General 
of Prisons, gave at the meeting at Brussels, in September 
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last, of Ae progress of the separate system in tWs country, is 
important. 

" Lieutenant-Colonel Jebb (Surveyor of Prisons) said, he was 
instructed by the Secretary of State for the Home Department to 
hj before the Congress the fullest information as to the present 
state of the question in England. He then stated the number of 
prisons that had been erected on the model of the Penitentiary at 
Pentonville, and in which the separate system would probably be 
enforced — one at Wakefield to receive 800 prisoners ; a House of 
Deteation in Middlesex for prisoners before trial, for 280; in 
Perth, for 400 ; in Belfast, for 320 ; in Leeds, for 300 ; in Stafford, 
for 290 ; in Aylesbury, for 280 ; in Reading, for 236 ; in North- 
ampton, for 200 ; in Leicester, for 190 ; and others, amounting in 
all to forty prisons, calculated to receive 5,500 prisoners. Prisons 
of the same kind were in progress at Liverpool, Kirkdale, Man- 
chester, Birmingham, in Warwick, a government prison in Dublin, 
a new county prison at Winchester, at Springfield, at Knutsford, 
and other places, making twelve prisons to receive 4,280 persons, 
which would most probably be finished in the course of the next 
year. Others were under consideration for Bedford (county), 
Plymouth, Exeter, Surrey, Canterbury, and Maidstone. These 
when completed would contain about 3,000 prisoners ; and in 
three years from the present time it might be expected that there 
would be prisons enough in England on the improved system to 
hold from 12,000 to 13,000 prisoners. He had no doubt that 
separate confinement would in future form the basis of prison 
discipline in England. Magistrates who at first were opposed to 
the system, now approved it. There had been no formal recog- 
nition of the system, either by the magistracy or the legislature, 
hut it was generally approved, and they were in a position to 
carry it into effect whenever it should be formally sanctioned. 
Daring the past session the question of transportation had been 
before the legislature, and, in the form in which the punishment 
had hitherto existed, the government had determined to abolish it. 
No final determination had been come to on the subject, but he 
believed the system to be adopted would resolve itself into this: — 
all criminals now under sentence of transportation would undergo 
a separate confinement, then a period of laborious discipline ; 
having completed that, they would be sent as exiles to an English 
colony — probably Australia, In pursuance of this arrangement, 
it had been proposed to locate 1,200 convicts in the Isle of Port- 
land, to be employed in the erection of a breakwater. The build- 
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ings in which they would be plaoed were movable ; the convictB 
would be separated during the night, but associated in their 
labour during the day. The preparations would be completed by 
the spring. This,'' he said, '* was about the whole extent of the 
progress which the question had made in England." 

The opinion of the Committee of the House of Lords on 
Transportation, as to the separate system, is as follows: — 
" The separate system, where it has been fairly tried, seems 
to supply exactly what is needed for forcing the mind to 
self-communion, and allowing this to be broken only by 
communication with those morally the superiors of the con- 
vict. Nor does this system, on the balance of the evidence, 
appear to the Committee to be inconsistent with the health 
of the prisoners in body or mind, although on this last point 
there is a difference of opinion, some witnesses regarding this 
discipline as hurtful ; not indeed to the structure and func- 
tions of the understanding, but to the ener^es of the wilL 
On this subject the Committee would recommend, first, that 
great care be taken in administering the system of separate 
confinement with labour ; and secondly, that the number of 
prisons adapted to the practice of it be multiplied. {Second 
Report (1847), p. 5.) 

But although the separate system is worthy of general 
adoption, it must not be supposed that this is all that is ne- 
cessary. In fact it is simply the best mode of imprisonment, 
and that is all. Its applicability to all criminald, and to all 
ages, is matter for grave discusedon, and many points respect- 
ing it came under the consideration of the meeting at Brussels. 
It would be highly improper, in our opinion, to extend the 
system to political offenders, more especially previous to 
conviction ; and its application to juvenile offenders reqtdres 
great discrimination. • 

Another mode of reformatory discipline is to be found in 
the system of Colonies Agricoles, such as that at Mettray, to 
which reference has already been made in this BevieWt^ As 

1 See 5 L. R. 382. See aim Mr. M. D. Hill's yaluable Report to the Lav 
Amendment Society, on Secondary Punishments. This has been reprinted in 
the Appendix to the IiOids* Reports on Transportation (1847). 
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to this syvtem^ the Committee of the Lords Bay, ''It is re* 
markable that those who have actual intercourse with con- 
victs, are they who feel the least sanguine as to the deterring 
or exemplary effect of penal infliction, and who lean more 
to make trial of punishment as affording the means of re- 
formation. The experiment that has been tried at Stretton 
on Dunsmor, in Warwickshire, for above twenty-eight years ; 
and similar experiments at Horn, near Hamburgh, and at 
Mettray in France ; and eleven other establishments in imi- 
tation, during the last eight years, afford a highly gratifying 
view of the efficacy of reformatory discipline, especially upon 
young offenders." (Second Report, p. 8.) 

. There is yet a third mode, the Mark System, as originated 
by Captain Maconochie, and which has also been repeatedly 
described in our pages. * We rejoice to hear that the Govern- 
ment is about to give it a trial, under the immediate super- 
intendence of Captain Maconochie himself. It is to be 
applied in directing the labour of convicts at Portland, and* 
we believe, in other places also. 

" This system was very imperfectly -tried on Norfolk Island. 
In particular, its marks had not there any authorised value relative 
to liberation ; and several other serious imperfections existed. 
Yet its results are thus spoken of by a recent writer : — ' Captain 
Maconochie did more for the reformation of these unhappy wretches, 
and in amelioration of their physical circumstances, than the most 
sanguine practical mind could beforehand have ventm'ed even to 

hope My knowledge of the convict's character warrants 

my saying expressly that his views offer the only approximation 
that has ever yet been made to a correct penal theory.'^ 

" The Rev. Mr. Naylor, also, now clergyman at Carcow, New 
South Wales, but who was above four years chaplain on Norfolk 
Island, thus reports of the proceedings there in a letter dated 3rd 
February, 1847 : * I owe to Captain Maconochie, and his doings^ 
the full conviction of the invincible truthfulness of his system of 
managing and improving criminals. In thinking over all our 
Norfolk Island experience, I do not mean to say that some errors 
were not committed ; but I am sure that infinite good was done. 

> See 5 L. R. 179. 380. 

' Settlers and Convicts, pr RecoUectioos of Sixteen Yea» in Austridiai 
pp. 412-418, 
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As pastor of the Island, and for two years a magistrate, I can 
prove that at no period was there so litUe crime — or anything like 
the tone of improved feeling which characterised the period of his 
residence there ; and I am willing to stake all my credit upon the 
assertion that, if he has a fair field and fair play his cause will he 

triumphantly estahlished I never meet a prisoner who 

does not confirm my conviction of the improving tendencies of the 
efforts he made.' 

^' The consideration of this system has no connection with ques* 
tions respecting the relative merits of Separate, Silent, or other 
Imprisonment. Its views are heside and heyond theirs. They 
regard forms of detention : — hut it contemplates the spirit of 
discipline to he enforced in any. Whatever is distinctive in them 
looks to the more or less perfect protection of the mind, while in 
prison, against external injury : hut this seeks to give it an 
active movement to good in itself, which shall make it proof 
against such injury however it may approach. They reason re- 
garding the vice which may hest hold the pebble while under 
manipulation ; — this, regarding the principles on which the artist 
may best engrave and polish it. 

''Being thus different in their objects there is no opposition 
between them. Men may be kept in separation or silence with, 
or without, the Mark System ; and they may be kept under the 
Mark System when either in separation, silence, or ordinary con- 
gregation. It directly appeals to the mind, and aspires to direct, 
and strengthen, and make it sufficient to itself, whatever the ex- 
ternal circumstances in which it may be placed : they seek to 
regulate these circumstances, and by rendering them indispensable 
to the production of the immediately desired effect, it may be 
feared often make the patient even more dependent on social 
position than he was before. Such is the familiar result, in the 
management of men, of extreme reliance being placed on material 
aids ; and the only system of discipline yet proposed, which dis- 
tinctly contemplates, and provides against such source of moral 
injury, is the one here advocated. It seeks to make men, not 
puppetSy — to form prudent and self-regulated, not merely submissive 
minds ; — and to this feature in its character, it may be observed 
by the way, beyond all question it owed almost exclusively its 
comparative success, in the most unfavourable circumstances, on 
Norfolk Island. The worst men there after a time lent them- 
selves to arrangements which, however immediately irksome, had 
this for their avowed object, and by their operation advanced 
them in their own powers and self-respect ; while the best, under 
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oAer sjstems, in the mere instinct of self-defence, resist or evade 
snch {IS aim exclusively at subduing and coercing them. And 
whichever principles of action are thus developed, we may rely 
on it, will always be found progressive. Manly and virtuous 
impulses, once brought into action, will gradually imbue the 
whole character ; as violent, sneaking, or deceptive ones equally 
will, if they, on the other hand, are made active. And the whole 
virtues of the free man, or the whole vices of the slave, are thus 
in the hands of the criminal legislator, as he may choose the 
philosophy, persuasive or coercive, by which to be guided. 

" Directly mental then, yet essentially practical, in its operation, 
independent in its scope, character, and action, comparatively 
indifferent to external circumstances, natural in its apparatus, in 
harmony with the impulses and aspirations of mankind, not in 
direct opposition to them, and winning and improving, almost of 
necessity, as it proceeds, the Mark System seems eminently cal- 
culated to become a National System, and to reverse those 
results of existing Secondary Punishment which exhibit them- 
selves in every civilised country alike, and are a reproach to the 
moral science of our day. It may be introduced into any gaol, 
without any preliminary expense ; — and though a good prison 
must always be better than a bad one, yet the beneficial effects 
of the system will be most manifest in the worsts on the principle 
that the results of moral influence will be most evident and un- 
questionable where physical restraints are the fewest and weakest. 
Further, two sources of economy especially belong to it. 1. Being 
calculated to produce voluntary efforts, little comparative super- 
intendence will be required to make it effective. 2. Wherever a 
scope of useful or profitable employment can be found, the labour 
of prisoners will be made much more productive by it, and tte 
administration of punishment, instead of a burthen, may become a 
source of capital and revenue to the country. The completion of 
useful public works, by prisoners under this system, is especially 
calculated to bring about such a result." [We are indebted for 
this statement to Captain Maconochie.] 

We cannot close this short article without expressing the 
pleasure we have received at the establishment of the Congr^s 
Penitentlare, which has now concluded its second meeting. 
It is not only that we see in its ranks many eminent names 
among the scientific jurists of Europe, and many persons dis- 
tinguished by judicial rank and high oflSce, but we confess 
that our chief gratification, is in finding men coming from all 
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parts of Europe to meet^ to settle^ to discuss peacefully the 
true principles which should regulate the administration of 
the law in one of its most important branches. The meetings 
are not so important in what is actually done at them, as the 
inquiries and investigations which arise out of them. They 
stir the minds of men ; they set persons thinking on subjects 
which otherwise would never occur to them. From the most 
unexpected quarters light and truth are thus elicited. We 
liked, too, the feeling of brotherhood which was displayed ; 
for the time all were citizens of the world ; a conunon cause, 
a common language (in which liberties were certainly taken 
by some of our countrymen), a common table; all talked, 
dined, danced together for three days, and the pain of parting 
was relieved by the hope of meeting again next year. If we 
had a regret, it was that we did not see some of our own 
judges there. 



ART. IX. — CONVEYANCING REFORM — INSURANCE 
OF TITLES. 

The Committee of the Law of Property, appointed and 
established by the Society for the Amendment of the Law, 
commenced its meetings on the 31st day of May 1844, and 
they have been continued (with the exception of vacations) 
down to the present time. It has usually had the advantage 
of the services of Mr. Duckworth, as chairman, who brought 
to the inquiry not only great learning and candour, but the 
experience which he had acquired as one of the Beal Pro- 
perty Conunissioners. This Committee had also this great 
practical advantage, that, although it was attended constantly 
by certain members, it had also the occasional attendance of 
many others, who could be thus consulted and infuse from 
time to time life and vigour into its proceedings. This 
learned body then set themselves resolutely to work, to in- 
quire into the real defects of our law and practice relating to 
real property, and to devise remedies. We have already 
brought before our readers some of its Keports ; aud we may 



Insurance of Titles^ 156 

particniarly mention the Reports on ^ortemng Deeds ^ (the 
present results of which are the acts 8 & 9 Vict, c 1 19. & 124.), 
on Outstanding Terms* (which led to the Act 8 & 9 Vict. 
c. 112.), the first and second Reports on General Registry', 
and the Report on a General Map, or Survey of Lands.^ We 
shall now lay before our readers the Report on Insurance 
of Titles, which, taken in connection with a Registry, is 
certainly not the least important of the series. It is now 
admitted by most candid practitioners, that great benefit will 
result from the establishment of an effectual register of titles, 
grounded on a map. The difficulty is the commencement of 
such a system. How shall the starting-point be gained ? In 
this view the subject of insurance of titles, as explained in 
the Report, is worthy of the utmost consideration. Another 
point is this. Admitting that there would be great difficulty 
in calculating the proper premium to be paid in all defective 
titles, is it not obvious that the plan would apply to all titles 
now considered good? In all that class of titUsi for instance, 
in which an existing insurance society would lend its own money 
on mortgage^ is it not clear that it might insure the repayment 
of another person^ s money? If this be so, the benefit at the 
starting of a register would be very great, as it would enable 
the existing generation to enjoy its complete benefit. The 
mode in which this plan is to be connected with a register is 
explained at the end of the Report. 



COMMITTEE ON THE LAW OF PROPERTY. 

The following reference was made to this Committee : 

To consider whether, in connection'with a general register, 
the principle of insurance of titles might not be intro- 
duced. 

REPORT. 

Experience has established that the opinion of a com-p 
petent conveyancer as to the safety of a title is a satisfactory 

» 2 L. R. 407. • 2 L. R. 183. 

• 4 L. R, 9a6. 351. * 5 L. R^ 385. 
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test of its ralidiiy. Lands are purchased, and money is ad- 
vanced on the faith of these opinions ; and it is very rarely 
indeed that the title to the lands is afterwards invalidated. 
But, notwithstanding that a satisfactory opinion has been 
given as to a title, it is thought necessary on every new deal- 
ing with the land that the title should undergo a fresh inves- 
tigation. The question then arises, whether the repetition of 
investigation extending over the same ground is necessary ; 
whether one investigation of title may not be sufficient ; and 
whether, up to the time at which such investigation takes 
place, the title may not be insured, the only risk being, 
where the title is pronounced a good one, the fallibility of 
that opinion* 

This principle of insurance might, it is conceived, be ex- 
tended to three kinds of title. 

1. Those titles which now pass current as approved titles 
both at law and equity ; 

2. Titles which, although considered good holding titles, 
are technically unmarketable ; and, 

3. Titles subject to some specific defect, greater or less 
in extent according to the particular circumstances of the 
case. 

In the first class of titles here alluded to, and to a great 
extent in the other two classes, the object of the proposed 
insurance would be to have one careful investigation, which 
should not be repeated ; to render all future investigation, 
down to a certain point, unnecessary ; and, in all after deal- 
ings with the property, to take up the examination from the 
period at which it was so examined and ascertained by coun- 
sel to be a good title. According to the present practice, the 
expense of investigating the title is incurred in every case 
alike, not only over and over again, but as well in the good 
titles as in the bad. The present expense in regard to titles, 
says Sir Edward Sugden^ in the last edition of his work on 
Vendors, " is, in forty-nine cases out of fifty, superfluous ; 
but, as every one may be in danger, all are guarded against 
it. This precaution has very much increased within the last 
thirty years, but not from any increased danger." ^ 

1 Sugd. Vend. 986, Edit 11. (1846.) 
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In applying the principle of insurance to this class of titles, 
the tenns for insuring against the possibility of eviction should 
not be high, especially as every day that elapsed after the 
transaction would diminish the risk, until it vanished alto- 
gether, so soon as a good title under the present Statute of 
Limitations was gained by the purchaser or mortgagee, and 
all persons claiming under him. 

Let us, then, suppose, that either the state or a public 
company is willing to undertake this risk (and doubtless, if it 
were not a great one, competitors to any amount, as in under- 
writing, would enter into the field); and if a public company 
were adopted, it would seem more for the interest of the 
public to distribute this business among such of the principal 
insurance offices already established as were willing to under- 
take it Li doing this, we point out that mode which appears 
to us to be the best on the whole* But if the general prin- 
ciple is once established, the mode of carrying it into practice 
might be safely left to the parties undertaking the risk. We 
will next shortly consider the steps that might be taken in 
the matter, supposing a public office to undertake this i*isk* 
A person wishing to sell, mortgage, or otherwise incumber 
his property, would first have to make out his title to the 
satisfaction of the insurer. This would be done according 
to the usual practice of an insurance office about to lend 
money on mortgage. The title would be sent to a convey- 
ancer, to be selected by the office. If this conveyancer gave 
an opinion that the title might be accepted, a certificate to 
that efiect would be given by the office, and it would be then 
dealt with, without any inquiry as to the title previous to 
that date. It would circulate as land, the title to which was 
insured up to that time. The purchaser of such property 
would be relieved from the present expense and delay attend- 
ing the investigation of that portion of the title which was 
so insured, and this insurance might be continued from time 
to time. If the title were a good one, of course he would 
have no further difficulty ; if it turned out that his was the 
black sheep in the flock, and he was evicted, he would come 
upon the insurance fund; and thus the office, or, in fact, all 



158 Conveyancing Reform. 

the perflons who had good titles, would pay for the one that 
had thus turned out bad. The scale of premiums must be a 
matter of regulation proportionable to the risk incurred; but 
your Committee believe, that when it is considered how rarely 
eviction now takes place, and how many advantages are en- 
joyed by the existing holder of land in retaining possession, 
the premium should not be a high one. 

The expense of the investigation of the title would fall in 
the first instance on the vendor (although eventually the 
profits of the oflSce might enable it to share such expenses); 
but as the purchaser and all claiming after him would be en- 
tirely relieved from such expense, it is reasonable to suppose 
that he would be willing to pay a larger price, and that as the 
class of purchasers woidd be more numerous the vendor would 
thus get back his expenses and probably something more in 
the increased value of his property, while the purchaser would 
be able to render the lands much more easily available on a 
future sale or mortgage. 

The plan would also much facilitate purchases by trustees 
under a direction to invest in land, in which case the smallest 
objection to the title usually prevents the purchase being 
completed. It would also be particularly advantageous in all 
those cases where, from the vendors being trustees or from 
some other cause, no covenants for title are entered into. 

We have hitherto supposed that the title was a marketable 
title, but let us now consider the second and third classes of 
titles. Let us suppose that the title was pronounced by the 
conveyancer who was consulted not to be a marketable title, 
but a good holding title, or to have some defect more or less 
substantial, the office might still allow the land to be sold on 
being properly indemnified by the vendor against the greater 
riigk incurred, whatever that might be. That a great number 
of titles are safe to hold, though technically unmarketable, is 
certainly true. Master Senior, in his evidence before the 
Lords' Committee of 1846, on the Burdens of Land says', 
** I think that there is little of really defective title. Titles 
almost all seem to be safe for holding, but the difficulty Is to 

* Page 458. 
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transfer them. There are many objections to title as to mar- 
ketableness^ few as to safety." The same witness goes on to 
say \ " I believe that this is the only ciyilised country re- 
quiring a sixty years' title, or even forty years; I believe that 
in ahnost every country but this the transfer of property is 
effected in the books of a notary or a registrar, or some public 
officer, and that you require only the title of the person who 
sells." It is submitted, then, that the principle of insurance 
would also apply to this class of titles, and would be found 
highly beneficiaL 

A few general remarks remain to be added, 

K the purchaser in any case where the land was insured 
were desirous of improving his property, he might, if he 
thought proper (if such improvements were not protected by 
the well-known rule of equity as to this), secure the repay- 
ment of these advances by additional premiums, as is now 
done when extra risks are incurred On life, fire, and marine 
insurance. 

It is further to be observed, that the risk of bad title is one 
which is now actually incurred by all ofiices advancing money 
on land, and that in fact in many cases the office might be its 
own insurer. 

But it may be said, that the office would be liable to be 
defrauded, that bad titles would be concocted, with the view 
of obtaining the value of the land insured, and that collusion 
would take place between the vendor and purchaser. This 
Conmiittee is, however, of opinion that the proposed system of 
insurance might be as effectually guarded against fraud as 
other ordinary dealings which are now profitably carried on. 
Some fraud might exist, but not in a sufficient proportion to 
countervail the great benefits which would be obtained by the 
system. Indeed, frauds of this nature might now be com- 
mitted if it were easy to commit them in cases where money 
was lent by an office on the security of lands. Still it would 
be proper to take all precautions against fraud. In case of 
any attempt to recover any land, the title to which had been 
insured, the office might have the option given it to defend 

» BBge459. 
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the action. It would not be unreasonable further to protect 
the office by enacting severe penalties against frauds^ either 
actual or attempted. 

It has ako been urged that, in many cases the purchaser 
would only be partially indemnified by getting back his 
purchase-money ; that he makes his purchase from peculiar 
motives, and that the very piece of land which he buys is 
what he wishes, and not its mere money value. But when it 
is remembered that under the present system he may not 
only lose the land which he lias purchased, but also the money 
which he paid for it without any redress, this Committee 
consider that there is not much in this, objection. And it is 
to be observed that the objection is totally inapplicable to all 
loans on land by way of mortgage or otherwise, and in these 
cases the repayment of the money lent would be a complete 
indemnity. 

It has also been objected that a subsequent purchaser 
might not be disposed to take a title guaranteed by the 
insurance office, but might insist on having the deeds. But 
this might always be guarded against by the conditions of 
sale. 

It has also been urged that the powers possessed by a 
company of this nature, might be used oppressively as against 
private individuals, but it should be remembered that similar 
powers are already possessed by all railway companies, to a 
less or a greater extent according to the quantity of land 
which they have acquired, and such powers are also possessed 
by many existing insurance companies, by which large sums 
are constantly invested on the security of land. 

On the whole, this Committee, giving due weight to all 
these objections, are of opinion that the plan which has been 
laid before them for the insurance of titles to real property, is 
well deserving of serious consideration as the suggestion of a 
principle, and that it seems capable of being employed, either 
in connection with a registiy or without it. But if a registry 
were established, it would probably greatly facilitate it. If 
the Committee are right in supposing that our retrospective 
titles may be worn out and abolished within a period of about 
twenty years, as is proposed in the second Report on Registry, 
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8 well-arranged system of insurance, by throwing upon a 
public body the burden of all past defects and complications, 
and guaranteeing and establishing the registered title during 
its periods of transition, might make the benefit of the re- 
gister immediate: or, if our retrospective titles be an evil, 
necessarily consequent on the existing state of English society, 
perhaps an insurance of the title at periodical intervals might 
alleviate the evil by shortening the inquiry. All the recent 
labours of this Committee have been directed towards the 
abolition, as far as possible, of retrospective deduction of 
title, and they are of opinion that the principle of insurance, 
judiciously carried out, may afford important aid towards the 
accomplishment of this object. 

In carrying out a proper plan of insurance, it is quite 
certain that legislative assistance would be necessary; but 
this aid, it is considered, would not be witliheld under proper 
restrictions. 

The plan proposed would set free and bring into the 
market a great mass of property which might be immediately 
dealt with either for sale or mortgage, and a fund to provide 
against loss would thus speedily be raised. Neither should 
it be forgotten that the plan particularly facilitates the 
transfer of small freeholds which, under the present system, 
are nearly unmarketable, if a rigid investigation of title takes 
place. ^ 

It is proposed to connect the plan detailed in the aboye 
Report, with a General Kegistry, in the following way: — 

A person, wishing to deal with his land, would apply to 
the Insurance Company (assuming it to be established) to 
insure his title. His deeds would be examined in the way 
now done when a company lends money on mortgage. If 
the title was insured by the office, the deeds would be then 
deposited, and the owner would take a certificate to that 
effect to the Register Office, and the lands would be put on 
the Register as being an insured title, thus constituting a 
root or foundation of the future title. The title, which would 

* The Ac port ends here. 
VOL. VII. M 
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be thus insured, would be, in many cases, 1. A marketable 
title : but it might happen that the title was not a marketable 
title, but might be; 2. A good holding title : or it might be; 
3. A title, more or less defective. 

Let it be next assumed that Sir Edward Sugden's opinion, 
referred to in the Beport, is correct, and that one title only in 
fifty is bad. A fund of two per cent would meet the loss 
which might arise ; but it does not follow that such loss would 
occur, because the titie, although really bad, might not be 
discovered to be so ; or, if discovered, might not be proved to 
be bad. But, in order to afford perfect security, it might be 
necessary to raise this fund. It is proposed, then, to raise it 
in this way: that marketable tities, as well as all others, 
should pay a small per centage on the purchase or mortgage 
money, to be paid by the purchaser or mortgagee, in lieu of 
the expenses now incurred in the investigation of title. 
That the titles, not marketable, but good holding tides, 
should pay a small further sum, to be paid by the vendor or 
mortgagor; that where a title has a positive defect or flaw, 
this should be insured against by a higher rate, to be paid by 
the vendor ; and that, when this liability was imminent, the 
office might be further protected by some special indemnity 
or deposit of the purchase or mortgage money. 

It being admitted that a great proportion of titles are 
good holding titles, might not a general system of insurance, 
ranged into classes of this nature, be carried on with profit, 
and the premiums payable be substituted for the large ex- 
pense now payable in dealing with real property ; and might 
not one good examination of the title be thus made to serve 
for all future dealings with it ? 

So far as the liability of the indemnity fund was con- 
cerned, all that would be necessary to obtain would be a 
good holding title ; and the general opinion of the profession 
is, that almost all titles are of this nature ; that is, 99 out of 
every 100. Perhaps the best mode of ascertaining the accu- 
racy of this opinion would be, to find out, so far as possible, 
how many evictions have taken place in the experience of 
large professional offices, or in how many cases money lent 
by insurance offices has been lost in a series of years. 
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Bisks relatiiig to title^ as the birth of issue, &c.) are 
already insured against by some insurance offices. The 
Protector, the Alfred, the Family Endowment, and other 
offices, take these risks. Is there anything in the general 
aatare of this business which is incompatible with the prin- 
ciple of insurance ; and might it not be safely commenced, as 
life assurances and other insurances were commenced in the 
first instance^ by leaving a wide margin for losses? It is 
believed if five per cent., instead of two per cent, were 
ndsed, it would be less than the sum now spent in investi- 
gation of titles and other expenses attending the dealing with 
real property, exclusive of stamps. 



AET.X.— REPUDIATION. — MEASURES FOR 
IRELAND. 

Observations upon certain Evils arising out of the present state 
of the Laws of Real Property in Ireland^ and Suggestions 
for remedying the same. Dublin, 1847. 

It has been one of the first objects of all civilised legislation 
to establish some law regulating the rights of debtor and cre- 
ditor, as between individuals, and they are now ascertained 
with tolerable clearness even in this country. True it is that 
the debtor has long fought the good fight ; step by step has 
he receded, keeping all he could, and giving up his property 
bit by bit and with great lamentation ; but the creditor has 
become more and more powerful, and now (setting all dis- 
puted points for the present aside), lands, goods, money, and 
person, are all to be obtained. All that the debtor has, all 
that he may have, is seized upon by the law, and nothing 
remains to cover his nakedness but the rag of privilege ; and 
this is secured only to a very limited number of persons, to 
be torn away by the first breeze which blows in that di- 
rection. This victory of right over might has been finally 
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achieved within the last twenty-five years — the law reform 
era. The pleasures of insolvency ; the borrowing with no in- 
tention of repayment; the obtaining goods, whether on a 
small or a large scale, were enjoyed until lately with much 
greater gusto and with far more impunity ; but now the race 
of Charles Surfaces is becoming nearly extinct, the non- 
payment of one's tailor's bill has ceased to be a joke. The 
rule — " Owe no man anything," must now be submitted to as 
a matter of practical necessity. So far, then, as individuals 
are concerned, the hands of the law have been greatly 
strengthened ; and, if a man will not pay his debts he must 
take Edie Ochiltree's advice, and must flee for it ^ 

But, while the law has become more stringent in wringing 
from private debtors their property to the last farthing, the 
public debtor is becoming more and more lax in his notions 
as to the re-payment of monies advanced to him. He calls 
up a new word to justify his act ; he declares that he will 
not pay, or, to use his own word, he "repudiates." It is 
indeed true, tLat, in all cases of private right, the divine 
law and the private law of every civilised country are on all 
fours. The old Roman procedure, as we know, enforced this 
by cutting up the debtor's body into as many pieces as there 
were creditors, and giving each a slice proportional to his 
debt ; and our former barbarous law of arrest was nearly as 
unmerciful. All that we now do, is to take away the property 
of the bankrupt and punish him only for fraud or conceal- 
ment. There is no doubt as to this. But our Acts of Par- 
liament do not extend to other nations. Let us look, then, 
to the writers ^ on international law and see what they say on 
this subject, and we shall see that the non-payment of a debt, 
lawfully contracted, has always been considered one of the 



1 M Now> were I in a scrape,** said Hector, ** I would beat a march, and leave 
the king and the creditors to settle it among themselves, before they came to 
extremities.** 

"So wad I,** said Edie; «« I wad gie them leg-bail to a certainty." — 
Antiquary, vol. iii. 

■ Some of these authorities were cited by Lord G, Bcntinck in his speech of 
the 6th of July 
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greatest crimes which a nation can commit, and a lawful 
cause of war. 

First, then, the non-payment of a debt is clearly within 
the famous declaration of Camillus when leading his soldiers 
against the Gauls, in which he concisely set forth all the 
subjects on which war can be grounded or justified, viz. all 
things that might be lawfully defended, re-demanded, and re* 
venged, — Omnia quce defendi, repeti, et ulcisciy fas est * 

Next, Grotius says ^ " Now, as many sources as there are 
of judicial actions, so many causes may there be of war ; " 
and then, in continuation, ^^Most men assign three just 
causes of war, — - defence, the recovery of what is our otcn, 
and punishment." And he cites Plato as saying, " That war 
is not only undertaken when one is insulted or plundered, 
but also when imposed upon or treated in a fraudulent 
manner;" and Seneca, "It is a very equitable saying, and 
founded on the law of nations, — Pay what you owe ; " and 
Sallust, *^ I demand my own by the law of nations ; " and 
Curtius, "The first cause of a just war is an injury which, 
though not done, yet threatens our persons or our estates^ 

Puflfendorf ^ is equally clear to the same efiect, " The cause 
of just war may be reduced to these three heads : — Ist. To 
defend ourselves and properties against others who design to 
do us harm, either by assaulting our persons, or taking away 
or ruining our estates. 2dly. To assert our rights when 
others, who are justly obliged, refuse to pay them to us ; and, 
Wtly, to recover satisfaction for damages we have injuriously 
sustained, and to force the person who did the injury to give 
security for his good behaviour for the future." 

Vattel^ follows these writers, and says, "We may dis- 
tmctly point out, as objects of a lawful war, the three fol- 
lowing : — 1st. To recover what belongs or is due to us. 2dly. 
To provide for our future safety by punishing the aggressor 
or offender. 3dly. To defend ourselves, or to protect ourselves 
from injury, by repelling unjust violence." 

We might cite many other authorities to the same effect, 



> Livy, lib. i. cap. 32. § 11. • Book ii. §§ 1, 2, 3. 

» Book viii. cap. 6. § 4. * Bopk iji, cap ij 
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but we feel that we should be labouring to prove what no 
one at all acquainted with the subject denies. 

The non-payment of a debt, lawftilly contracted by a state, 
is then a just cause of war with that state. But here several 
questions arise; supposing the contract to be made by one 
state with another for the loan of a sum of money, there can 
be no doubt as to the right of war on its non-payment, at the 
stipulated period, of principal and interest ; and the same rule 
applies to a case when a state guarantees the payment of prin- 
cipal or interest for the benefit of another state, and has to 
act on its guarantee. The loan that this country guaranteed 
to Greece, in conjunction with France and Russia, comes 
within this latter rule. The present Grovemment has very 
recently insisted on the provisions of the treaty being ob- 
served, as to the payment of interest, and the demand has 
been complied with. 

But the more usual case is this ; — A state, wishing to 
borrow money, contracts a loan in this country ; and English 
subjects lend their money on the good faith and credit of the 
contracting state. We apprehend that this case is also within 
the authorities we have cited, and that, if the interest is not 
duly paid, a case of wat arises ; nor can the amount of the 
debt make any diiference. If Tom Thumb were an English, 
instead of being an American citizen, all the personal rights 
of all the inhabitants of the British empire are represented in 
his person, and any infringement of them must be vindicated 
by our Government. In like manner, if the smallest ooin of 
the realm were justly due to a British subject from a foreign 
state, which refused to pay, the rule regulating its non-payment 
applies and might be acted on. But it is only when a consi- 
derable sum is owing that it is worth the while of a state to 
be dishonest. When the demand is a small one, the plea of 
bankruptcy is not filed. 

But, although the right to go to war may be clear, it does 
not always follow that it is expedient to act on it. This right, in 
cases of non-payment, as modified by expediency, has been very 
recently stated by Lord Palmerston, with his usual clearness 
and precision, on the motion of Lord George Bentinck, on 
^'^half of the Spanish bond-holders on the 6th of July last : — 
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^A distiiiction has always been drawn/' said his lordship, 
^ between the ordinary transactions of British subjects with the 
subjects of other countries, and the transactions of British subjects 
with the Gk>7ernments of other countries. When a British subject, 
engaged in trade with the subjects of a foreign country, sustains a 
loss, his first application is to the laws of that country for redress. 
If those laws are not properly administered in his case, then the 
British Gk)yemment steps in and demands, either that the law shall 
be properly dealt out, or that redress shall be given by the Govern- 
ment of that state. It is to the advantage of this country to en- 
courage conunercial dealings with foreign countries, but I do not 
know that it is to the advantage of this country to give great 
encouragement to British subjects to invest their capital in loans to 
foreign countries. * * ♦ If the principle were established as 
a guide to the practice of British subjects, that the pa3rment of all 
loans should be conferred by the arms of England, it would place 
the British nation in the situation of being always liable to be in 
volved in serious disputes with foreign Governments, upon matters 
with regard to which the British Government of the day might 
have had no opportunity of being consulted, or of giving any 
opinion one way or other. If British subjects came to the Govern- 
ment of this country and said, * We are disposed to deal with a 
foreign state, will you compel that state to make good its engage- 
ments should it fail in doing so?' Then, if the British Govern- 
ment were to say, in reply, * We will give the undertaking you 
require ;' and if, afterwards, the foreign state should fail to fulfil 
its engagements, there could be, undoubtedly, no question as to the 
course which the British Government should take. That question 
has been more than once put to the Government, and my replies 
always were, * If you choose to advance your money, you do it 
at your own risk.' Still," said his lordship, ** I do not deny the 
doctrine of the noble lord setting aside the question of expediency, 
putting out of view the question whether it is politic or not for 
the British Government to undertake such an obligation." {Han- 
sardy N. S. vol. xciii. p. 1300.) 

This appears to us to be a correct statement of the law of 
nations on this point. It is to be observed, however, that 
some new understanding on the subject may become advisable. 
K repudiation proceeds much further, it will be necessary for 
all civilised states to re-adjust the rules on this subject which 
shall gorem them. We have recently heard much of con- 
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gresses of nations, not, as in fonner times, of monarchs, 
but of the people of different states ; not of the governors, 
but of the governed, — who have met, peaoeably, to discuss 
subjects of interest to all, — who have thus established free 
trade, at all events in ideas, in opinions ; these can enter into 
every country without a passport, and fairly pass over the 
heads of the custom-house officer. Well, a congress of na- 
tions must shortly be summoned to discuss when a country 
may properly declare itself bankrupt ; what are the rights of 
all parties concerned ; before what commissioners a fiat may 
be proceeded with ; what lord chancellor shall sign it, and, 
perhaps, the most important point of all, who shall be the 
official assignee. A nation may have the same right as an in- 
dividual to go into the Gazette, but th^Q it must be on similar 
conditions. It must not judge of its own power to pay, or 
regulate the time of repayment ; these are questions as to 
which most debtors and creditors will widely differ. It 
must surrender its property, — it must submit to its fate, 
— it must put on sackcloth and spread ashes on its head, and 
wait patiently until it gets its certificate. It cannot enjoy 
the rights of insolvency without submitting to its inconveni- 
encies. We must extend the law of bankruptcy, or, at all 
events, the law of mortgage, to states and nations. A new 
chapter of international law must be written. Its title will 
run, " Of State Debts, and the Peaceable Modes of Recover- 
ing them.*' The rules which relate to the forcible modes of 
recovery need not be re-written. They are fully understood, 
and have occasionally been resorted to. A ship of the line, 
with a couple of frigates, have been found sometimes as 
effectual as a bailiff and his follower. A bombardment is 
even a more summary and complete remedy than possession 
taken by a messenger. It has before now produced a good 
round sum in half an hour's time. But we speak not of 
process of this nature, we are lawyers and we cannot endure 
remedies which take the matter out of our hands. All that 
we say is, " leave the offending nation to us, and see if he 
gets very easily out of our clutches." 

So far the government of this country has been very rarely 
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called on to interfere in matters of this nature. But it has 
done so. 

In 1763^ a loan was made to the Emperor of 80^000/.^ and 
was advanced on the security of Silesia, Silesia was after- 
wards transferred to Prussia, and the king refused to pay the 
debt ; a remonstrance was however made, which was listened 
to by the King of Prussia, and the debt was paid. In 1840, 
Portugal was compelled to pay the debt due to the British 
legion, and to the British auxiliary force in Portugal. The 
Greek loan in the present year we have already mentioned. 

The only case in which we remember England to have 
interfered to compel the payment of a debt, lent by the in- 
dividual public to a foreign state, was that of the American 
states of Venezuela and New Grenada, in 1840. Lord Pal- 
merston then said distinctly in his despatch on the subject: — 

• ** It is plain that so much of the public revenues of the states 
of Columbia, as is equal to the interest of their debt to their cre- 
ditors, does not in fact belong to those states, but has been vir- 
tually alienated by them by the contract under which the loan was 
raised ; therefore, those states are defrauding the British creditor, 
bj applying to the public service of the Columbian states, sums 
which in fact belong to the British creditor. The interest due to 
the British creditors should be deducted from the gross revenues 
of the states, and the residue only is the real revenue those states 
have any right to apply to their own uses." 

This is quite a legal view of the case, and would serve as 
a neat precedent of a letter to a private mortgagee in arrear. 

So far, then, as concerns foreign countries. As to them it 
is a matter of expediency. But as representing this country, 
Lord Palmerston did not hesitate in the late debate to admit 
the right to its fullest extent, even as to loans contracted by 
a foreign government without the sanction of the British go- 
vernment ; and, indeed, he afterwards hinted, in tolerably strong 
terms, that the patience of this country might be exhausted, 
and that it might be necessary to act on our strict rights. 

Nor is this unimportant. Spain has long been in an in- 
solvent state, so far as the national creditor is concerned. 
Portugal has (it is true, with the apparent consent of the 
creditor) tampered with her debt, and reduced her liability. 
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Grcece has entirely got rid of part of her^, and would wil- 
lingly shake off the residue. Thus do affairs stand in the 
old world. But in the other hemisphere things are far worse. 
Most of the South American states are either intermittent in 
their payments of interest, or altogether insolvent. There 
are, however, some honourable exceptions. But, alas, it is 
too notorious, that some of the most thriving states of North 
America are to be added to the list of insolvents ; of which 
we are satisfied every respectable American citizen is most 
heartily ashamed, and the effects of which are now felt in 
the carrying on of a lingering and almost discreditable war. 
On this every thing has been said that the subject admitted, 
and an American citizen has recently told us what is thought 
about it abroad. Mrs. Butler, in her recent interesting book 
on Italy, speaking in that character, records with shame the 
opinion entertained in that country of the gross fraud com- 
mitted by those states on the British public; and we are 
satisfied that this is the general sentiment of Europe. ^ 

This, then, is the state of things with respect to foreign 
countries, and as to them we need not say one word more. 
But this doctrine is beginning to spread to our own shores, 
for it is the curse attendant on an evil principle, that once 
started no one can tell in what shape it will next appear. 
Repudiation, which had begun (to use a vulgar phrase) to 
sing very small in America, has appeared in the form of a 



' It is a well-known rule of international law, repeatedly acted on, that,' in time 
of war, debts due from citizens of the belligerent states may be confiscated. An 
eminent American writer on this subject, says, " In respect of debts due to an 
enemy previously to the commencement of hostilities, the law of Great Britain 
pursues a policy of a wiser character. A maritime power, which has an over- 
whelming naval superiority, may have an interest, or may suppose it has an in- 
terest, in asserting the right of confiscating enemy's property seized before an 
actual declaration of war ; but a nation which, by the extent of its capital, must 
generally be the creditor of every other continental country, can certainly have 
no interest in confiscating debts due to an enemy, seeing that enemy might in al- 
most every instance retaliate with much more injurious effect. Such^ too^ is the 
law and practice of the United States. The debts due by American citizens to 
British subjects before the war of the Revolution, and not actually confiscated, were 
judicially considered as revived, together with the right to sue for recovery on the re- 
storation of peace between the two countries,^' (Wheaton, on International Law, 
'"''^l.ii. p. 22.) Surely the case of public debts in time of peace is inuch stronger. 
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roaring lion in Ireland. !E!very thing is to be there re- 
pudiated that may suit the convenience of Irishmen. Coun- 
ties^ parishes, and individuals^ are to use the spunge h dis'- 
crStion ; and this has already become the topic of daily articles 
in foreign journals, and the organ of the French government 
in particular, traces with visible satisfaction the progress of 
the disorder that threatens us. 

" En attendant la tempete grandit k rhorizon, Tesprit de resist- 
ance et de revolte descend d'echelle en echelle; les proprietaires 
refasent de payer les taxes h, letat ; a leur tour les fermiers refusent 
de payer leurs rentes aux proprietaires. Ce double mouvement 
d'anarchie marche simultanement, et le desordre se propage comme 
un ineendie." (Journal des Dihats^ Sept. 26. ^) 

This is the constant language made use of by a writer, only 
too accurately informed, although the statement is given with 
no little exultation. 

Let us see, then, how this position has arisen. If the 
reader will look at the last volume of the Statute book, he will 
find that the fearful state of Ireland in this and the preceding 
year has there left its traces. One third of the whole relates 
to that part of the empire. Let us glance at some of these 
acts: — 

By 10 Vict, c 7., Kelief Commissioners are appointed by 
the Lord Lieutenant, to superintend the execution of the act 
(which was for the temporary relief of destitute persons in 
Ireland) ; to appoint officers, and to pay salaries : and it was 
provided that no grant or loan should be made by the Trea- 
8iu*y after the 1st of October, 1847 ; and further acts were 
passed, authorising further advances for similar purposes, 
10 & 11 Vict. c. 55., 10 & 11 Vict. c. 99. 

By Stat 10& 11 Vict. c. 10., certain proceedings for the 
relief of distress in Ireland, by the employment of the labouring 
poor J are rendered valid, and those who acted in such proceed- 
ings are indemnified. 

By Stat. 10 & 1 1 Vict. c. 32., power to the Treasury is given 

' See La Revue des deux Mondcs, for Sept. 1^, for articles to the same 
effect We notice this because the effect made on Europe by these influential 
journals, as to our own financial state, may be considerable. The latest article 
in the Journal des DIbats that we have seen is dated October 24. 
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to make advances to the Ccmuiiissioiiers of Public Works in 
Ireland to the extent of 1,500,000/. ; and a rent-chai^ of 
6/. 10«. is to be chained for every 1002. advanced ; proper 
powers being ^ven for securing tbe repayment and redemption. 

By 10 & 11 Vict. c. 87., the sum total expended under 
the recited acts (9 & 10 Vict, c 107., 1 & 2 Vict, a 56., 
10 & 1 1 Vict. c. 10.) is to be ascertained by the Commissioners 
of Public Works, and to be certified to the Treasury, one 
moiety of such sums to be a free grant frcm the Consolidated 
Fund; the other moiety, with interest at the rate of 3 per 
cent, up to the 1st of March last, shall be ascertained, and 
shall be certified to the secretaries of grand juries ; and the 
sum so certified is to be repaid by way of annuity of 12 
per cent., to be paid for ten years in twenty instalments. 
The grand jury at the spring assize, 1848, shall present for 
the moiety and interest to be paid by twenty instalments, as 
specified by the certificate. Any such instalment is to be 
raised and levied off the respective barony which had the 
benefit of the relief as poor rate, and powers of recovering 
the same are given. 

By Stat. 10 & 1 1 Vict. c. 73., power is given to the Treasury 
to charge the Consolidated Fund, and direct the issue there- 
out of 620,000/. for the construction of railways. 

The Poor Law Guardians are now charged with a double 
duty. They have to levy a rate under the Poor Law Act of 
last session (10 & 11 Vict, c 90.), and they have further to 
levy a rate under the Temporary Belief Act, But there is 
no disposition on the- part of the Government to press hardly 
upon them, as appears by a letter, dated Downing Street, 
September 20, written by Mr. Charles Grey. In this, the 
Guardians of the Carrickmacross Union are informed, by the 
direction of Lord John Russell, that " By the orders of the 
Treasury no repayment under the Temporary Belief Act will 
be required during the present year, when the rates for the 
annual expenditure under the Poor Laws equal or exceed 
three shillings in the pound; when the rates fall short of 
that amount, it does not appear that a very ruinous burthen 
is imposed on the owners and occupiers of land. In such 
case, therefore, a rate of three shillings will have to be levied, 
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of vrhich a portion will be applicable to the repayment of the 
sums advanced by the Treasury." Mr. Grey adds, that " In 
this country (England) the rates for the relief of the poor 
have, in periods of scarcity, frequently exceeded five and six 
shillings in the pound, and no portion of those rates had ever 
been paid by the people of Ireland." 

It cannot be said, then, that there is any desire to drive 
the persons who should pay this money to extremities. But, 
surely, steps should be taken to enforce the payment, under 
certain conditions. Ireland must be plainly told, that what 
was advanced in good faith must be met in the like spirit. 
For what is required ? Let it be remembered that millions 
were expended in subsisting the Irish in the past and present 
years, not a farthing of which is ever to be repaid. All that 
is asked is, that a portion of the money which was spent in 
permanent improvements, one half of the whole, be repaid 
by easy instalments, the remaining half being entirely 
abandoned. 

If there were no other reason for enforcing the repayment 
of these monies, we should say, do this for the sake of the 
Irish themselves. If these sums are not repaid, where is the 
system of repudiation to end ? We have shown that large 
further sums — more than two millions more — are to be lent 
to Ireland, to assist her in improving her land and in rail- 
ways. But what security have we for repayment ? If the 
sums already lent are repudiated, and the proper parties 
decline to take the steps necessary for enforcing the repay- 
ment, what security is there that the monies still in our 
Treasury will be more easily recovered? If sums lent on 
highways, roads, and bridges are thus to be wiped out, why 
not sums to be lent on railways ? If debts, thus charged by 
the state on lands, are not to be repaid, why not debts so 
charged by individuals ? If public debts, why not private 
mortgages ? What security is there that common faith will 
be observed in the daily dealings between man and man ? 
Where is the line to be drawn, and who is to draw it ? Con- 
fidence becomes entirely shaken ; and who suffers by this ? 
Undoubtedly there would be much individual suffering to 
England, if every debt contracted to an Englishman were 
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succesBfiilly repudiated^ and the nation would be considerably 
damnified if it was never to receive one penny that it ad- 
vanced to Ireland in her hour of trouble ; but great as the 
injury would be to England5 to Ireland it would return ten- 
fold. Credit^ good faith, honour, would oease to be associated 
with that country for centuries ; and, bad as her condition 
may be now, it would be as nothing to what would hereafter 
be suffered by her. Fot the sake of England, then, but far 
more for the sake of Ireland, these debts must be paid : with 
all gentleness and patience their recovery must be enforced. 
The hardship to individuals may be great ; but the wel&re 
of the whole country is at stake, and must at all events be 
secured. 

But, while we think it the duty of Government to act with 
firmness in carrjring into effect the existing law, so fitr as it 
is possible to do so, on the other hand, the people, and more 
especially that part of the people on which ihese measures 
press most hardly — the landowners, have a right that they 
shoidd have the most ample means given them of developing 
the resources at their command. Land is the great wealth of 
Ireland, — and here it is rich indeed ; and were the owners of 
land enabled to deal freely with it, we should soon see an 
end to their embarrassments. As it is, the state of their 
tenures positively ties their hands. They can neither improve 
their lands themselves, nor alienate them to others who are 
able to do so. Great as are the difficulties and expense in this 
country affecting the alienation of land, from the practice as 
to title and the length of deeds ; these evils are even greater 
in Ireland. Ireland, then, has a right to demand effectual 
means for rendering her resources available. Give her ** free 
trade in land," and you will enable her to feed and clothe her 
poor without the grinding operation of a poor law. Capital 
will thus be efiectually introduced, and a new class of pro- 
prietors created. We are happy to see that the great body of 
Irish landowners are beginning to show that this is their opi- 
nion, and are calling upon Government to assist them. The 
demand for facilities for the alienation of land is fast increasing, 
and the most cautious begin now to admit that ^^ something 
must be done." 
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An attempt was made last session^ by the Incumbered 
Estates Bill, to assist the landowner, but it failed. Not so 
much from its principle being wrong, as from its details being 
ill-conceiTed. We have already^ had occasion to state our 
opinion as to this ; and the event has justified it. The measure 
was found impracticable, and was withdrawn by the Govern- 
ment. Still we should regret its &te if a better measure is 
not produced. 

But a bolder step is now wanted. The points to be attended 
to, are to secure a good title to ftiture purchasers, as against 
all the world; and to connect this title with a registry which 
will allow for the future a safe and simple mode of transfer. 
We are apt, as well in Ireland as in this country, to associate 
delay and expense with all our ideas of dealings in land. 
But we have only to cross over to the Continent to find how 
far behindhand we are in this respect. Proud as we are of 
our institutions, and our great practical talents for business, 
our European neighbours laugh at us as the most miserable 
bunglers in all our dealings with respect to land. We shall 
probably enter into some details on some future occasion as 
to this, but at present we content ourselves with asserting as 
an undeniable truth that, in every civilised country in Europe, 
in some of course more so than others, land is readily avail- 
able to the wants of its owner; which no one can pretend to 
say it is here. 

In all other countries it may be absolutely disposed of, or 
mortgaged, cheaply, speedily, and safely. When we say 
cheaply, we speak only of professional charges. In some 
countries, as in Belgium, the Government stamp is much 
higher than here ; but this being certain, and at a fixed rate, 
does not check alienation. In many of those countries land 
is used, not only as a permanent but as a temporary invest- 
ment ; and ^floating capital based on land, circulates throughout 
the country y greatly to the advantage of all. If, then, these 
benefits exist in connection with land abroad, why may they 
not be extended to Ireland, and why may not her resources be 
developed in a similar manner? A good title once made, the 
very means which are used abroad may be imported into her 

} GU13L 665. 
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Bhores, and her existing machinery may be employed for car- 
rying it into practice ; and, if this were done, we do not doubt 
that we should greatly improve on the foreign system, and, 
that our own registry would surpass our modeL We have 
already shown how desirous the landowners of Ireland are 
of legislation of this nature. ^ We have seen it more recently 
expressed by a well informed writer, the title of whose pam- 
phlet we have given at the head of this article. 

" The general employment of capital upon the surface, and under 
the surface, of the country, for industrial purposes, whether in the 
cultivation of the soil, in mining, or building, or manufactures, or 
in any other object of human industry, is admitted on all hands 
to be the first step towards bettering the condition of the people 
of Ireland. Every possible encouragement should be given to the 
investment of capital, and every means taken for its security in 
Ireland. It is only through such investments for industrial pur- 
poses, that steady, permanent employment can be given to the 
working people ; and such habits of regularity and industry be 
created amongst them, as are necessary for their own welfare, and 
the good of the state. 

" Sir Robert Peel paid a just tribute of praise to Lord G. Hill 
for the good he had worked in a district in Donegal, in which, in 
1 888, he had purchased an estate ; which district has improved in 
a few years to such a degree, as to form a remarkable example of 
what can be done by the owner of real property in Ireland, when 
he is unfettered by family settlements, debts, or charges; and 
when, with the command of a moderate capital, he has the dis- 
position to improve his property. In the case in question, unqua- 
lified and considerable benefits have accrued to all parties ; and the 
like benefits have resulted, in a greater or less degree, in all places 
where, by the free sale of land, an active and improving capitalist 
has found a suitable field for his exertions. 

" The parties from whom Lord G. Hill purchased the lands have 
been equally benefited. They had no capital wherewith to im- 
prove their lands, consequently, to them the lands were compara- 
tively valueless ; and, though money might, perhaps, have been 
borrowed upon them in their waste condition, yet it better suited 
the interests of the owners to sell them. With the purchase-money 
they were enabled to employ themselves more suitably, and to put 
out their families in the world more advantageously than by hold- 
ing the lands. The sale' thereof was, therefore, a benefit to both 
parties. 

' 5 L^ R. 408. 
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" The writer of these observations could point out another simi- 
lar case in the same district. About sixteen years ago a gentle- 
man purchased a tract of wild land in that quarter. The people 
living upon it were of such lawless habits, that the previous owner 
would not have been safe from personal violence had he ventured 
amongst them. He had the power to sell his estate ; and it was 
understood that his reason for selling it, was the dangerous cha- 
racter of the people. They had given a great deal of trouble to 
him and to the public authorities, and numerous infractions of the 
law had been committed by them during a long series of years. 
The property is a large tract, chiefly of mountain land. Though 
the purchaser, in this case, did not make an outlay to the same ex- 
tent as did Lord G. Hill, nor was he able to give it as much atten- 
tion as Lord G. Hill gave to his property, yet, by judicious 
arrangements, governed by the personal interests of all parties, he 
gradually introduced such order, and made such improvements, 
that this once lawless district is now as quiet as any parish in 
England. Such would be the result everywhere, if land could be 
conveniently bought, in suitable lots, with unquestionable titles. 
Ample capital would also be found for the purchase of any 
quantity of land ever likely to be brought into the market. 

" The gentleman referred to, as the purchaser of the second es- 
tate, has kept an exact account of his outlay, the amount of which 
he has added to his original purchase-money, and he finds that, 
while he has improved the estate, and made the people in every 
way more comfortable in their circumstances, he has received seven 
per cent, for all his outlay. Family circumstances lately induced 
him to offer this property for sale, and an English gentleman has 
purchased it for rather more than double the price paid for it six- 
teen years ago, and double the outlay made upon it ; so that the 
improver has received seven per cent, per annum for his money 
while employed upon the property, and double all his outlay on 
withdrawing it from the property. 

" The individual who has purchased it at this greatly increased 
price (which is indeed only a fair price in its improved condition), 
being an enterprising Englishman, intends to expend double the 
amount of his purchase-money in further improvements upon 
the land. 

" Thus two new proprietors of land, each with but a moderate 
command of capital, have been enabled, in a comparatively short 
period, to reform, civilise, and improve, an extensive tract of 
country ; and to lay a foundation for further improvements, which 
will afford employment for every person upon the lands for a long 

VOL. VII. N 
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period of years. The advantages of these operations have branched 
out far and wide. A trade in grain, &c., the produce of re- 
claimed lands, which never before existed, has been opened with 
Glasgow ; and from that city manufactured goods are imported in 
return. It is calculated that the public revenue gains an increase 
of a few hundred pounds a year, by the consumption of articles 
never before used by the people on these properties. 

" From what have all these benefits and advantages proceeded ? 
Simply from the mere act of a sale of land from one individual to 
another." (pp. 13—16.) 

This is a very interesting and important statement. But 
how are similar benefits to be obtained ? 

" The only way to secure them permanently is to give every 
prudent facility for the transfer, by sale, of real property from 
man to man ; by the adoption of a single, cheap, and secure system 
of transfer, in lieu of the present barbarous, unsafe, and expensive 
system ; so that real property could be bought and sold in Ireland 
with as much freedom and security as other property. 

"Free trade in corn being established, the free sale of land 
must eventually follow ; for, until land can be bought and sold, 
and improved, and turned to the best uses, which the unrestricted 
employment of capital and skill thereon can devise, no permanent, 
substantial improvement of the condition of Ireland can be 
effected. In its present fetters, Ireland will not be able to compete 
with other purely agricultural countries in the British markets. 
It is said that there are only about 8,000 proprietors in fee (hold- 
ing direct from the crown) in Ireland, including absentees and dis- 
tressed proprietors. Rent attaches so much, as matter of course, 
to every house and plot of land, that Irishmen in general have 
no distinct idea of ownership of house or land without it. In the 
vast majority of cases the tenant in possession (whether of house 
or land) holds under such circumstances that he feels no induce- 
ment to improve his holding. 

" It is true that large estates are sometimes in the market, but 
these are objects for large capitalists, who wish to derive income 
by investment of capital. But it is through the instrumentality of 
the small capitalists chiefly that the country can be civilised and 
improved. To sell an estate is usually an affair of great expense ; 
and to purchase real property is one of great risk, owing to the 
defective state of the titles of a large portion of the landed property 
in Ireland. 
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^< The number of persons who are entangled in law proceedings 
in regard to interests in land in Ireland would scarcely be credited. 
The substance of numerous families is thus eaten up by lawyers* 
The common saying of the people, viz, * a farthing's worth of land 
and a pound's worth of law,' represents the popular idea on this 
subject. In a country where land is almost the only source of 
income and subsistence, the effect of such a state of things must be 
evident. It has a tendency to demoralise men of all classes: and 
I have no hesitation in expressing my belief, that such has been 
its effects in Ireland, to a far greater extent than most men would 
admit until they had carefully watched the operation of litigation 
in courts of law, in its insidious workings in undermining men's 
honesty and right conduct. 

" I know a gentleman who paid upwards of 600^. to lawyers this 
year, for the sale of an interest in a property which cost but 
1,600/.. Ten months were consumed in making out the writings, 
though purchaser and seller were most anxious to complete the 
business. I was acquainted with another gentleman who invested 
the savings of a whole life in land. The title thereof was after- 
wards disputed, and after years of litigation he lost his property ; 
yet he was a prudent man, and took the usual precautions as to 
title in making the purchase. He died broken-hearted from his 
loss. A friend has informed me of a case in which the law ex- 
penses attendant upon obtaining 8,000/. upon mortgage, were es* 
timated at nearly 3,000/. ; and, therefore, the transaction was 
abandoned, the owner of the estate preferring to pay six per cent, 
rather than reduce his encumbrances to four on such terms. 

*• Such a state of affairs, as to real property, exists in Ireland, 
that a great majority of the parties most interested in the welfare 
of the country are powerless. No hope of better things for the 
future exists, until the Legislature shall, by giving every prudent 
facility for the sale of land, unlock the field for industry in Ire- 
land." (pp. 16—19.) 

And at a subsequent page (p. 47.) it is said, ^' Though 
property in land is so much coveted by all classes of men 
in Ireland, yet a feeling has become general amongst the 
smaller capitalists that the dangers of the law are so great if 
they have any thing to do with land, that numbers of men 
are deterred frmn embarking capital in it, or in buildings, as 
matters now stand. The writer of these observations, and 
many other men with whom he is acquainted, would prefer 

w 2 
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a very low rate of interest for money from the funds, or 
from any other good security, to a higher rate of interest from 
land in Ireland." 

It is obviously, then, the interest of the Irish landowner 
to support measures which will give him the use of his own 
property. The present state of Ireland is thus described, 
and we see no exaggeration in the statement. 

" Of the thirteen millions and a half sterling, which is said to be 
the total rental of Ireland, Lord Mountcashel estimates that much 
the larger portion is absorbed in debts. Large sums, besides, are 
withdrawn by absentees. The landlords are in such circum- 
stances that they are unable to perform their duties, and are there- 
fore powerless. So common is it, in many parts of Ireland, to set 
at nought the rights of property, that it has almost become a 
doubtful point, whether the landlord, or tenant, is eventually to 
possess the property. Paupers and beggars are spread over the 
whole surface of the country. A chronic insurrection always ex- 
ists, in a greater or less degree. A force of 45,000 men is dis- 
persed, in small bodies, in almost every parish in the kingdom, 
without whose support anarchy would, in numerous localities, 
instantly ensue. From the absence of fit persons, it is almost 
impossible to carry on the system of local, unpaid, civil govern- 
ment and administration, in the several counties, incident to the 
British constitutiou. Great evils result from this difficulty. In 
ordinary years, the revenue barely exceeds the expenditure, for 
Ireland, in its present state, cannot bear its fair proportion of tax- 
ation. At this moment, it is a heavy financial burden on the rest 
of the kingdom. In proportion to population, Ireland pays less to 
the State in taxation than any other country in Europe. Even the 
local constabulary, a force of 12,000 men, which has grown up 
with the growth of the disorders of Ireland, is paid out of the con- 
solidated fund. Lord Lansdowne lately observed, most justly, 
that the country could only be improved through the instrumen- 
tality of the owners of property. But where are they ? And what 
is their situation ? In consequence of the disorders of the country 
for many years past, numerous families of proprietors have felt so 
unsafe or uncomfortable in Ireland, that they have settled on the 
Continent. In many instances their children have been bom and 
brought up there ; have acquired all the habits and ideas of fo- 
reigners, and an utter dislike for Ireland. Frenchmen, Italians, 
and Germans, as these young people really are, now own property ; 
and more hereafter of the same description will derive rents from 



Measures for Ireland. 181 

Ireland. Forty-five thousand armed men replace those who, under 
a better system of landed property, should, and would, improve 
and tranquillize the country. 

^' If a minister of state should ever arise in our country with 
a mind like that of the great Prussian minister who, even in our 
day, has remodelled the whole system of tenure of landed pro- 
perty in that kingdom, what a vast field he would find in Ireland 
for his exertions; and what great services he might render to 
his sovereign and his country I There never was a time more 
favourable than the present for the successful issue of such exer^ 
tions; when all men feel that there is that which is radically 
wrong in the whole system of real property in Ireland; and 
therefore Parliament and the nation, while this impression is 
strong upon them, would support every well*considered measure 
of reform that might place it in a more wholesome condition." 
(pp. 20—22.) 

We may say further, that in our opinion there never was 
a Parliament more likely to support measures for facilitating 
the transfer of land than that which is shortly to assemble. 
All parties are now willing to give the repeal of the Com 
Laws a fair trial, but there is also a general wish that there 
should be every fair opportunity given to the landowner, by 
the employment of capital, of competing with foreigners. 
This opportunity cannot exist unless the transfer of land 
is free. 

" Real property is not like other property ; it involves duties to 
be done both by the state and the owner. Man is placed upon the 
earth to subdue it. The laws and institutions of every state should 
therefore give the greatest facilities for the profitable labour of 
man upon the earth. But the laws of real property, and the sys- 
tem built thereupon in Ireland, have hitherto condemned a large 
portion of its surface to remain a waste — the remainder to be 
half cultivated. They have produced miserable towns and buildings 
everywhere ; while a half-starved population has been nursed up in 
comparative idleness, to become the dangerous tools and dupes of 
agitators — presenting to the world such an anomalous state of 
society as has perplexed all men, and which has long been a 
source of weakness and uneasiness to the British empire. 

" It is earnestly hoped, that the day is not far distant when the 
whole subject will be thoroughly investigated by enlightened men, 

N 3 
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under the authority of OoTernment or Parliament. That there 
would be any serious difficulties in devising proper remedial mea- 
sures, I cannot believe. All that is wanting is the resolution to 
face the evils, and not to be scared by existing cumbrous practices, 
precedents, and forms, which had their origin in the dark ages^ 
In some of the continental states such affairs are managed shortly 
and safely, in public offices, at a trifling expense ; because the 
governments of such states- have no interest in creating difficulties, 
giving unnecessary work to their officers, or making costs against 
the parties. Various bit-by-bit reforms, it is true, have been 
attempted of late years in Ireland ; but these^ iiaving been under* 
taken on no general, comprehensive plan, have not produced any 
sufficient results. 

" Nothing is suggested in these observations that would in- 
juriously affect any existing interest. On the contrary, every mea- 
sure proposed would be as beneficial to the interests of the parties 
concerned in it, as to the state. The measures would not create 
any expense whatever to- the public. The benefits expected from 
them would, it is true, not be immediate ; but, though they might 
be gradual, they would not be altogether confined to the transac- 
tions that might take place, under the system proposed. A bene- 
ficial influence therefrom might be expected to effect great good 
in other quarters. 

" The first practical step which is suggested is, a comprehen- 
sive inquiry into the evils, so imperfectly pointed out in these 
observations, with a view to such changes in the whole system as 
may best conduce to the future welfare of the kingdom." (pp. 42, 
43.) 

We have made these large extracts from this pamphlet, 
because, although we have no personal knowledge of the 
writer, we are informed that he is a gentleman, living in 
Ireland, and practically acquainted with the subject on which 
he writes, of which, indeed, his work shows abundant evi- 
dence. We further know from communications which we 
have ourselves had with persons similarly placed, that there 
is at this moment abundance of capital only wanting em- 
ployment in land, and many an Irishman ready to devote his 
best energies to its cultivation, if he can but be assured of 
its undisputed possession. 

The writer considers that the reform must embrace the 
following points : — 
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"LA system tinder which new titles from th« crown shall be 
obtainable, gradually, as required; which titles shall be short, 
simple, unquestionable, and renewable upon transfer or death. 
Such titles would necessarily involve the gradual abolition of all 
existing forms which have their foundation in the feudal system. 

** n. Titles of transfers, and all other business connected with 
real property (which can be transacted as mere matters of ordi- 
nary business, and which are not strictly legal business) to be 
performed by persons in establishments in the pay of Government, 
who shall have no interest in the amount of charges made for such 
business. 

" III. Future loans, charges, &c., to be managed through a 
similar agency." (pp. 22, 23.) 

These are, no doubt, the points to be attended to ; and, 
while we are writing, an intelligent contemporary has shown 
us how they can be obtained. 

** If Ireland is worse off in some respects than England, she has 
advantages over England in certain matters ; which, although not 
all devised for that end, would all turn to great account in helping 
her out of the difficulties we have alluded to. We will mention 
some of them. 1st. She has an accurate territorial map, completed 
at great expense under the direction of the Ordnance ; and she 
has thus the foundation of a short and simple system of convey- 
ancing ready-made. 2d. A general registry of deeds has been long 
established ; which, though defective in many respects, would be 
useful in various ways, and would supply a machinery available 
to a certain extent. 3d. Local Courts, having some jurisdiction 
over land, with a staff easily adapted to other dealings. 4th. Sur- 
veys, valuations, and statistical proceedings, most useful for the 
object in view. 

"The 'real measure' for Ireland would then be — First, to 
establish a Tribunal to deal with all encumbered estates. The 
Lord Chancellor's bill of the last session attempted this ; and the 
Grovernment deserve praise for bringing in a measure, right in 
principle, though faulty, as we think, in detaiL It allowed every 
owner of a freehold estate, or any incumbrancer on it, to proceed 
to a sale of the lands encumbered, by means of the Court of Chan- 
cery, and the Master was to make a title specifying what encum- 
brances should be barred. The purchaser was to pay the purchase- 
money into the Bank, and was to gain a title as against the persons 
who received the money. The great fault of the bill seems to 

M 4 
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have been the adoption of the Court of Chancery in the first in- 
stance. That Court has no greater favour in Ireland than here. 
The emergency demands a more summary tribunal ; one that will 
act on evidence which a man of common sense would take, but 
which a Master in Chancery would boggle at ; a tribunal that 
would do substantial justice by cutting through knots instead of 
attempting to unravel them, leaving in the end no part of the 
fund to divide : the kind of Court that decided on the 20,000,000/. 
compensation fund for the slave- owners, in which all sorts of con- 
flicting claims were raised, principally of the same kind which 
affect Irish titles ; and which disposed of 43,564 cases, 4,136 with 
parties having opposing titles, with only two effective appeals 
against its decisions. This is the sort of tribunal imperatively 
called for, as peculiarly adapted to deal with Irish titles, where 
complete evidence is rarely to be had. Give an appeal to the 
Court of Chancery, if you please ; but do not, to the other woes 
of the Irish landowner, add as a matter of course the miseries of 
the Masters' Office. If an expeditious working tribunal were ap- 
pointed, empowered to make a title, to receive the purchase-money, 
and then to decide who is entitled to it, infinite good to aU parties 
would be done. If the title was cleared, the full value of the 
land would be given, and all persons justly entitled would receive 
their own, or have it secured ; the land would thus be set free ; a 
new class of proprietors would arise ; fresh capital, both Irish 
and English, would flow in ; and the soil would be turned to its 
best uses. 

" But this would only be one half of the measure : for, secondly, 
means must be taken to prevent the recurrence of the former evil, 
No sooner should any purchase be made under a sale so ordered, 
than it should be entered in a Register, and thus a root of title — 
that desideratum so longed for by aU conveyancing reformers — 
would be secured ; and, henceforth, all dealings with the land in 
question would be entered in this book, be easily seen, and easily 
comprehended. It is here that General Colby's map would be 
available. It is here that assistance from the Local Court might, 
if necessary, be obtained. It is here that the immense sums of 
money expended on Ireland in various ways, would be found not 
to have been spent in vain." {Spectator, Oct 23.) 

We sincerely trust that these statements will reach the 
proper quarter, and that means will be taken for giving 
Ireland the benefit of measures of this nature, in which 
not only Ireland, but England, has become so deeply in- 
terested. 
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L POINTS IN COMMON LAW. 

1. Guarantee — Consideration. 2. Fraudulent Conveyance — Stat. IS Eliz. 
c. 5. 3. Bankruptcy — Provable Debt — Unliquidated Damages. 4. Wit- 
ness— Advocate — Practice. 5. Pleading; — Lien — Certi6cated Conveyancer. 
6. Partner's Authority — Warrant of Attorney. 7. Railway Committeemen 
— Consolidation of Actions. 8. Evidence — Sending Letter by Post. 9. 
Ejectment — Landlord and Tenant. 10. Attorney — Liability to BailifTs 
Fees. 11. Railway Provisional Committeemen. 12. Evidence —^ Proof of 
former Felony. IS. Contraet — Parol Evidence. 

1. Price v. Richardson, 15 Mees. & W. 539. 

Guartttttee •—' Confideration. 

It is a settled rule that a guarantee must always show on the 
face of it a consideration either express or implied. In the present 
case the defendant signed a guarantee in these terms : — " Mr. Price, 
I will see you paid for 5/. or 10/. worth of leather, on the 6th of 
December, for Thomas Lewis, shoemaker." At the trial before 
the under-sheriff of an action upon this guarantee, the plaintiff had 
a verdict. But, as it was defective in the point above-mentioned. 
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the Court of Exchequer ordered a nonsuit to be entered. Parke, B. : 
** It is impossible to collect from the terms of this guarantee what 
was the real consideration for the defendant's promise. Three 
considerations might be suggested, and it would be mere con- 
jecture which was the one intended bj the parties. It is fully 
established, according to the rule laid down in Wain v. Warlters, 
(5 East, 10.), that the consideration ought to appear on the face of 
the instrument." Alderson, B. : " Here the declaration states the 
future supply of goods as the consideration ; but that does not 
appear, either expressly or by necessary implication, on the face of 
the guarantee," Rolfe, B. : '' This guarantee looks verj like an 
engagement on the part of the defendant to pay the plaintiff money 
owing to him by Lewis, if he would forbear to sue Lewis for it." 

2. Wood v. Dixie, 7 Q. B. 892. 

Fraudulent Conveyance — Stat 1 3 EKz, c. 5. 

Though it is a well-known elementary principle in the law that 
a conveyance of lands for good or valuable consideration by a 
debtor on the eve of bankruptcy and insolvency, with a view to 
defeat his creditors at large, is fraudulent and void ; this rule has 
never been extended so far as to aid an individual creditor who is 
prevented by such a conveyance from levying the amount of his 
individual debt under a judgment. This distinction arises from 
the statutes of bankruptcy and insolvency, which expressly create 
a species of fraud in cases of this nature affecting the general 
body of a man's creditors. But it has been long settled that the 
mere intention to defeat an execution does not per se make void a 
sale for good consideration, and the present case is a peculiar ex- 
ample of the rule. The question turned upon the validity of a 
conveyance made of a house and furniture by one Phillips to the 
plaintiff in October, 1843. The plaintiff had lent money to Phillips 
to relieve him from an execution at the suit of one Norton ; and 
Phillips being unable to repay the loan executed the conveyance 
in dispute. The transaction was closed on the 7th of October, 
and on the same day Sir W. Dixie, the sheriff of Leicestershire, 
seized the furniture under a judgment and Ji, fa, in Beckett v. 
Phillips. The present action was thereupon brought against the 
sheriff, whose counsel at the trial contended that the conveyance 
of October, 1843, was fraudulent and void, as against Beckett, the 
execution creditor, within the stat. 13 Eliz., and that the goods 
continued to be the property of Phillips, so as to be liable to execu- 
tion at the suit of his creditor. The learned judge instructed the 
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jury, that if there was no real payment, and the whole transaction 
was colourable, the defendant was entitled to a verdict ; and 
further, that if there really was a payment, still, if the intention 
of the transaction was to defeat the execution creditor, the con- 
veyance was void as against him. The defendant had a verdict, 
but the Court of Queen's Bench ordered a new trial. Lord Den- 
man, C. J, : " We are always unwilling to decide without con- 
sideration upon a question involving a discussion upon first 
principles. But the law here being perfectly understood, we are 
bound to say that the ruling (of the learned Judge at Nisi Prius) 
was incorrect. The jury were given to understand that although 
the conveyance was made bona Jide, and with a full intention that 
the property should be parted with, it would yet be fraudulent if 
made to defeat the execution. Such a motive does not defeat the 
assignment. We are clearly safe in going so far as to say that a 
mere intent to defeat a particular creditor does not constitute a 
fraud." Coleridge, J. : " The learned Judge told the jury that, 
assuming the fact of payment and the reality of the transaction, 
still, if the intent was to defeat the execution creditor, the trans- 
action was void. That, I think, was going too far." 

3. WooLLET v. Smith, 4 Dowl. & L. 469. 

Bankruptcy—' Provable Debt — Unliquidaied Damages. 

The point of this case arose under the 47th section of the Bank- 
ruptcy Act (6 Geo. 4. c. 16.), which enacts that every person, with 
whom any bankrupt shall have really and bona Jide contracted any 
debt or demand, before the issuing of the commission against him, 
shall &c. be admitted to prove the same, and be a creditor under 
such commission. Now, in cases of unliquidated damages, whether 
for tort or upon contract, it has long been held that there is no 
debt or demand provable under the commission or fiat. In 
Utterson v* Yemon (3 T. E. 548.), Mr. Justice BuUer thus pro- 
pounded the rule: — " The rule is this^ if a creditor wish to 
prove a debt under a commission of bankruptcy, it is necessary 
that he should be able to ascertain the amount of it, with- 
out the intervention of a jury ; and if it be so certain that he can 
swear to it, he is entitled to prove it under the commission." 
The point lately came under discussion in Green v. Bicknell (8 A. 
& E. 701.) There the plaintiff* had contracted to sell to the de- 
fendant all the oil that should arrive by a certain vessel, at a cer- 
tain price, and the defendant agreed to accept and pay for the oil. 
The ship arrived, and the oil was tendered before the defendant 
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became bankrupt, but he did not accept or pay for it ; and the 
Court held that the demand of the plaintiff in respect of that breach 
of contract was not provable imder the fiat. The case before us 
is a fair illustration of the same rule. The plaintiff entered into 
a charterpartj, by which he undertook on the arrival of the vessel 
at Ichaboe, to load her with a cargo of guano for the plaintiff, 
and to deliver the same at Cork or Falmouth. The ship arrived 
at Ichaboe, but the defendant failed in supplying the cargo, where- 
by the plaintiffs lost their freight. On the Ist of July, 1845, 
judgment was signed in the action, which was assumpsit on the 
charterparty. On the 26th of November, 1845, a writ of inquiry 
was executed; the damages were assessed; and final judgment 
was signed on the 8th of December, 1845. A fiat had issued 
against the defendant in May, 1845 ; and on the 22d of August he 
obtained his certificate, subject to a suspension of six months, from 
the 8th of July, 1845. On the 3d of February, 1846, he was taken 
in execution under a capias in the action. He contended before 
the Court of Common Pleas, that the debt was provable under the 
fiat, and that he ought to be discharged from custody. But per 
totam curiam : '* It appears to us, that this was, properly speaking, 
a demand for unliquidated damages, which could not be proved 
under the fiat, and consequently that the defendant is not protected 
by his certificate, nor entitled to be discharged out of custody.** 

4. Stones v. Byron, 4 Dowl. & L. 393. 

Witnets — Advocate — Practice. 

As this case involves a point of professional conduct, a short 
notice of it is desirable. In an action on a bill of exchange for 10/. 
before the Under Sheriff of Middlesex, the plaintiff appeared by 
his attorney, and the defendant by counsel. The witnesses having 
been ordered out of court at the commencement of the case, the 
plaintiff's attorney remained in court as his advocate, made a 
speech and called witnesses. The defendant's counsel having also 
called witnesses and closed his defence, the plaintiff^s attorney 
then presented himself as a witness to rebut the defence, and al- 
though this course was objected to by the defendant, the Under 
Sheriff received the evidence; but the defendant's counsel declined 
to cross-examine him. The plaintiff having had a verdict, it was 
set aside by the Court of Queen's Bench. Patteson, J. : " Here 
the attorney for the plaintiff makes a speech and conducts the cause 
as his advocate, and examines the witnesses and addresses the jury 
in reply to the defendant's counsel, and afterwards, calls himself 
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as a witness. I must say, that I do not think that such a course of 
proceeding is proper, or consistent with the due administration of 
justice. It seems to me, therefore, that his evidence ought not to 
have been received, and, having been received, that there ought to 
be a new trial.'* 

5. Steadman v. Hocbxey, 15 Mees. & W. 653. 

Pleading — Lien — Certificated Conveyancer, 

In an action of detinue against a certificated conveyancer, to re- 
cover some deeds, left with him as instructions for business to be 
done by him for the client, thfe defendant pleaded a lien on the 
papers for the business done, toith and in respect of the deeds, &c. 
To this plea there was a demurrer, which, afler argument, was 
allowed, and the plaintiff had judgment. The principle of the 
common law is, that where the bailee of a chattel has expended his 
labour and skill, or money, upon it, he has a right of lien for his 
remuneration. But in the case before us it will be observed, that 
the right was claimed in respect of an article in the fabrication or 
improvement of which the defendant had not been employed ; and 
in the course of the argument, the learned Chief Baron put the 
case of a coat left with a tailor as a pattern, and inquired whether 
he could have any lien upon it, he having expended no industry 
upon it. 

The following judgment was delivered by the Court. Pollock, 
C. B. : "The plaintiff is entitled to the judgment of the Court. . < . 
The principle applicable is well stated by Tindal, C. J., in Bleaden v, 
Hancock (4 C. & P. 152.). He says : * This is not the case of a lien 
claimed by a person who has bestowed labour, or expended money, 
upon an article, and who may detain it until he is paid. Every 
body knows that by the common law a man may detain the com- 
modity on which he has bestowed labour or money.' Nobody 
appears to have suggested in that case that, independently of any 
custom, there was $i lien at common law, because of something 
done tvith and in respect of the plates which were delivered to the 
defendant. With respect to the cases (which have been referred 
to) of the jeweller weighing the diamond, and of the measuring 
of corn, by which the value of the thing is not apparently 
increased, the answer is, that the labour is bestowed upon the 
article itself. If a man has a lien for carrying corn, why should he 
not also for letting it pass through any other process which makes 
it more valuable, or appears to do so ? An ingot of gold is more 
valuable when it has been assayed by the standard; it is more 
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likely then to find a purchaser, its quality having been ascertained : 
so abo is an article of which the quantity has been ascertained. 
These cases, therefore, fall within the rule, that the lien exists 
wherever labour has been bestowed upon the article itself : here 
all that appears is that something has been done with respect of it i 
that does not create a lien. On principle, therefore, and upon the 
authorities, I am of opinion that this plea is bad." 



6. Hambbidge v. De la Croujse & Francois, 4 Dowl. & L. 466. 

Partner's Author ity — Warrant of Attorney. 

Where parties have been damnified by the institution of suits 
or actions in their names without their sanction or authority, it 
has been usual to leave them to their remedy by damages against 
the solicitor or attorney who has misconducted himself : and the 
Courts have refused to set aside the proceedings, when regular on 
the face of them, lest such a course should be prejudicial to 
innocent third parties (see Tarbuck r. Tarbuck, 6 Beav. 134; 
Hood V. Phillips, lb. 176 ; Tarbuck v. Woodcock, lb. 573). But 
where the personal liberty of the subject is involved, a relaxation 
of this rule takes place. This appears from the present case, 
in which a partner signed a warrant of attorney in the joint names 
of himself and his co-partner, without any authority from the 
latter, for the amount of a debt of the firm. The plaintiff signed 
judgment on this warrant, and shortly afterwards issued execution 
against the person of the co-partner, who, on being taken, applied 
to the Court to set aside the proceedings : and the Court granted 
the application. Wilde, C. J. : " The present case differs from 
those in which the Court has left the party to his remedy against 
the attorney who has improperly appeared : for there the only 
question is as to the payment of a sum of money; but in the 
present instance the liberty of the subject is concerned, as the 
defendant is in custody." Maule, J. : *• Whqre the Court finds 
proceedings regular on the face of them, although the attorney 
carrying them on was unauthorised, if he is solvent, and therefore 
no prejudice will accrue to the defendant, it has abstained from 
interfering. But it has restricted its non-interference to those 
cases only where, however, the defendant is in custody in con- 
sequence of such unauthorised proceedings ; and injustice would 
be done unless the Court did interfere." Defendant was discharged 
from custody. 

It is, however, worthy of remark, that in Hood v, Phillips (6 
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Beav. 176.), where a party had been improperly made a plaintiff in 
a Chancery suit by the solicitor without authority, and had been 
taken in execution for the costs of the cause. Lord Langdale, M. 
R., declined to discharge him from the arrest ; though that was 
done by consent of the other parties. 

7. Giles y. Tooth, 4 Dowl. & L. 486. 

Railway Committeemen — Contolidation of Actions, 

Eleven separate actions had been brought against eleven members 
of the Provisional Committee of 4he Tonbridge and Rye Harbour 
Railway Company. It was clear and not disputed, that all the 
actions were brought for the same cause ; and further, that if the 
defendants were liable, they were so jointly, and not severally. 
Under these circumstances, a rule nisi had been obtained on behalf 
of all the several defendants, to stay proceedings in all the actions, 
except such one as the plaintiff should elect to prosecute. But the 
Court of Common Pleas, on cause shown, discharged the rule. 
Wilde, C. J.; " This application is made on the ground that by the 
mode of proceeding adopted by the plaintiff, the defendants are 
subjected to peculiar hardship, from which .they can only relieve 
themselves by a circuitous remedy, unless the Court interfere 
summarily. Now, the mere fact of the defendant being subjected 
to peculiar hardship, if the plaintiff is only exercising his right, is 
no ground for the Court's interference. Then had the defendants 
the circuitous remedy alleged ? They contend, that they cannot 
plead in abatement, because they cannot show that the co-con- 
tractors are within the jurisdiction. If that is the case, then the 
relief by means of a plea in abatement is not within the power. 
They cannot, therefore, give the plaintiff a better writ, because 
they cannot comply with the conditions which the legislature has 
imposed on defendants, who seek to obtain the advantage of a plea 
in abatement. Why should the Court interfere to deprive the 
plaintiff of the benefit of that condition against the expressed in- 
tention of the legislature ? The defendants have deprived them- 
selves of the means of pleading in abatement, by the peculiar as- 
sociation with which they become joint contractors. The hardship 
of which they complain arises from that circumstance. It has not, 
therefore, been shown that the defendants have any circuitous re- 
medy. If not, what abuse of the process of the Court has been dis- 
closed, which should induce us to grant the application now made ? 
The plaintiff is merely pursuing a strictly legal right ; and, in the 
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exercise of that right, it is not shown that any abuse or oppression 
is used. The Court, therefore, cannot safely interfere in the way 
required.** Maule, J. : *^ The plaintiff has a right to do what he 
is doing, and could not fully enforce his right by any other mode ; 
and if we granted the application of the defendants, we should be 
infringing on the just rights of the former." Coltman,^ J. : " If 
the plaintiff joined all the defendants in one action, he might be 
nonsuited, as he would, perhaps, be unable to prove a joint case 
against all." 

8. Skilbeck v. Gabbett, 7 Q. B. 846. 

Evidence — Sending Letter hy Post. 

The plaintiff's clerk proved that in the general course of busi- 
ness of the plaintiffs' office, letters for the post were daily made up 
by the witness, and placed in a particular box in the room which 
he occupied in the office ; and that the public postman invariably 
called every day, and took such letters from the box. The wit- 
ness stated that the letter in question was made up in the usual 
course, and put into the box so kept. But no further proof was 
given as to the sending of the letter. Mr. Justice Coleridge, at 
Nisi Prius, held this to be sufficient evidence of the dispatch of 
the letter : and of that opinion was the Court of Queen's Bench. 
On a motion for a new 'trial, Lord Denman, C. J : '^ I think the 
evidence given here was quite enough : and I have acted on that 
assumption repeatedly. If a public servant of the Post Office 
takes charge of the letter in the exercise of his public duty, it is 
the same as if it were carried to the office." Coleridge, J. : " Lord 
EUenborough says, in Hetherington t?. Kemp, (4 Campb. 193.), 
that if the porter had been called, and had stated that although 
he did not recollect the particular letter, he invariably carried to 
the Post Office all the letters found upon the table, this might have 
done. I think the evidence here was equivalent to that." 

9. Doe v. Sharplet, 15 Mees. & W. 558. 

Ejectment — Landlord and Tenant, 

This case arose upon the construction of the Act 1 Geo. 4. c. 
87. s. 1., which empowers landlords to recover possession of pre- 
mises unlawfully held over by tenants after the expiration of their 
terms. The Court of Exchequer decided that the Act does not 
apply to a oase where the term has not expired by lapse of time, 
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but the landlord claims a right of re-entry for breach or non- 
performance of covenants. 

10. Walbank v. Quabtkbmlak, 3 C. B. Rep. 94. 

Attorney — Liability to Fees of Bailiff. 

The Court jof Exchequer decided in Robins r. Bridge (3 M. & 
W, 114.) that an attorney was not liable to a wttness for his ex- 
penses in attending a trial ; and the present case raised a question 
apparently, in some respects, analogous, whether the sheriff's 
bailiff employed by the attorney to execute the judgment in the 
action was to look to the attorney or to the client for payment of the 
accustomed fees. Tindal, C. J. : '^ If authorities are necessary in 
such a case as this; enough are to be found in the books. In 
Townsend v. Carpenter (2 C. & P. 118.), it was expressly ruled 
that a sheriff's*officer, employed by an attorney to make arrests on 
mesne process issued at the suit of his clients, may sue the attorney 
for the fees usually allowed for such arrests, on the taxation of 

costs by the Master And this ruling was confirmed by 

the Court of King's Bench in Foster v. Blakelock (5 B. & C. 328.), 
where Abbott, C. J. said : * I perfectly agree with what has been 
stated, to show that the sheriff cannot maintain an action for fees 
beyond those which are given by statute. Here the bailiff could 
claim no fee beyond the 4e^ allowed by the 23 Hen. 6. against the 
party arrested, but the prohibition extends to him only. The 
question is therefore open, whether, if an officer be specially em- 
ployed to make an arrest, it may not be presumed that the party 
so employing him gives him to understand that he will pay such 
sum as the Court, upon the taxation of costs, is in the habit of 
allowing. I think that such an understanding may very fairly be 
presumed. Then of whom is the officer to receive this sum ? 
Undoubtedly he may claim it from the attorney by whom he is 
employed, and is not bound to look to the party in the cause, of 
whom he knows nothing.' " 

Maule, J. : " It can scarcely need authorities to prove that the 
attorney is the party liable to the officer. The case of a witness 
is altogether different." 

11. Barrett v. Blunt and Cobifort, 2 Carr & K. 271. 

Railway — Provisional Committeemen. 

An advertising agent brought an action against two members of 
the provisional committee of a railway undertakings and proved 
VOL. VII. O 
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that the defendant Blunt was a member of the committee^ and 
that Comfort, the other defendant, had attended one meeting at 
which an acting committee had been appointed. The defendant. 
Comfort, proved that after the first meeting he had written a 
letter stating that he had withdrawn from the committee : Counsel 
for the defendants thereupon submitted that the plaintiff should, be 
nonsuited, — Ist, on the ground that the appointment of an acting 
committee exonerated the defendants ; and, 2dl7, that supposing 
the provisional committee liable, there was no evidence to show 
that Comfort ever joined it. It being a joint act, it was essential 
to establish the joint liability of the defendants. Erie, J. : '* The 
case must go to the jury. As to the first ground, that where 
there is an acting committee the others are exonerated. Chief 
Baron Pollock's opinion is the other way. It is not a clear point. 
As to the second ground, I think there is evidence, though slight, 
to go to the jury. Whenever a committee is formed, and is still 
in action, and taking steps to go on, then it is for the jury to saj 
whether any one who has ever joined, ever consented to associate 
himself with the parties taking such steps, did or did not authorise 
those parties so to act. It is necessary to prove, Ist, that he con- 
sented to join them ; 2dly, that he knew that they were continuing 
to act; and, 3dly, that the expenses incurred were usual and 
reasonable. Having once joined, he would remain a member until 
he expressed an intention to withdraw. I will leave the three 
questions above mentioned to the jury." Verdict for plaintiff. 

12. Begina v. DossELT, 2 Carr. & K. 306. 

Evidence — Proof of former Felony. 

The prisoner was indicted for arson in setting fire to a rick on 
the 29th March, by firing ofi* a gun very near to it : and in order 
to show the animus of the prisoner, evidence was offered of the 
rick having been on fire on the previous day, and of the prisoner 
having then been close to it with a gun in his hand. This evi- 
dence was objected to by the prisoner's counsel, on the ground 
that the facts so proposed to be proved did not warrant the jury 
to infer, that the prisoner set fire to the rick on the 29th, because 
he did so on the 28th, and on the further ground that the firing 
on the 28th, if wilful, was a distinct felcmy. Maule, J. : " Al- 
though the evidence offered may be proof of another felony, that 
circumstance does not render it inadmissible, if the evidence be 
otherwise receivable. In many cases it is an important question 
whether a thing was done accid^tally or wilfully. If a person 
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were charged witli having wilfully poisoned another, and it were 
a question whether he knew a certain white powder to be poison, 
evidence would be admissible to show that he knew what the 
powder was, because he had administered it to another person who 
had died, although that might be proof of a distinct felony. In 
^ cases of uttering forged bank notes, knowing them to be forged, 
the proofs of other utterings are all proofs of distinct felonies. I 
shall receive the evidence." The defence was, that the firing of 
the rick was accidental. Verdict, Not Guilty. 

It will be recollected that similar evidence was received by Mr. 
Baron Parke against the prisoner Tawell, on his trial at Ayles- 
bury, for the murder of Sarah Hunt, in January, 1845, by ad- 
ministering prussic acid to her in porter ; the facts there offered 
in evidence being, that, in the previous month of September, he 
had visited the deceased, when some porter was sent for; after 
drinking which she became exceedingly ill. Facts of a like nature 
were proposed to be proved before Mr. Justice Abbott, at the 
Launceston assizes in 1817, on the trial of Mr. Donnall, a surgeon, 
for poisoning his mother-in-law with arsenic ; and his Lordship 
received the evidence. 

13. Smith y. Jeffbyes, 15 Mees. & W. 561. 

Contract . — Ambiguity — Parcl Evidence, 

It is a rule of evidence that a latent ambiguity in a written instru- 
ment may be explained in order to do justice between the parties ; 
so that when the words used apply equally to two different things 
or subject matters, evidence is admissible to show which of them 
was intended by the parties. But when the expression used in 
the written instrument applies, and can only apply, to one thing 
or subject matter, there evidence will not be received for the pur- 
pose of adding any particular term or qualification to a contract 
thus explained. It appeared in the case before us that the de- 
fendant had signed a written contract to supply sixty tons of Ware 
potatoes at 51. a ton ; and that in the neighbourhood where the 
contract was made, three qualities of potatoes were known, namely, 
Wares, middlings, and chats. Wares, however, were the largest 
and best. The plaintiff" offered evidence at the trial that he had 
contracted for the best quality of a particular kind, viz. " Regent's 
Wares," whereas those offered by the defendant in pursuance of 
his contract were- of an inferior description, viz. " Kidney Wares." 
The evidence having been received at the trial, the plaintiff had a 

o 2 



1 96 Selection of Adjudged Points. 

verdict; but it was afterwards set aside bj the Court of Ex- 
cbequer on the ground of the admission of the evidence in ques- 
tion. Alderson B. : " K I buy sixty tons of potatoes, surely the 
seller may deliver me kidney potatoes." Per curiam : ^ We think 
it is dear that the evidence ought not to have been received. It 
went to vary and limit the written contract between the parties. 
There must be a new trial.* 



n. POINTS IN EQUITY, 

1. Infimt — Jurisdiction. 2. Legacy — Mistake as to Legatee's Condition. 
3. Parol Agreement — Part Performance — Specific Performance. 4. Agree- 
ment — Repudiated Trust 5. Presumption of Death. 6. Trustee — Conduct 
in Office — Landlord and Tenant. 7, 8, 9, 10. Practice -r- Redemption Suit 
— Mortgagor and Mortgagee — Discovery — Production of Documents-— 
Coats of Suit ^Mistake — Appeal for Costs. 11. Execution — Just Ailov- 
ances. 12. Infimt- Custody — Access by Mother. IS. Evidence — Admis- 
sion not menUoned in Pleadings. 

1, In re Spence, 2 Phill. 247. 

InfaaU — Jurudietwn, 

Great difficulty is often experienced in bringing the jurisdiction 
of the Court to bear for the protection of infants in cases where 
there is no property to be administered for their benefit: and 
hence the opinion has extensively prevailed that in such cases the 
Court has not any jurisdiction. This opinion, however, was long 
ago pointed out by Lord Eldon to be erroneous, in the case of 
WeUesley r. Duke of Beaufort (2 Russ. 21.), where his Lordship 
says : " If any one will turn his mind attentively to this subject^ 
he must see that this Court has not the means of acting except 
where it has property to act upon. It is noty however, from any 
want of jurisdiction that it does not act ; but from a want of 
means to exercise its jurisdiction, because the Court cannot take 
on itself the maintenance of aU the children in the kingdom. It 
can exercise the jurisdiction usefully and practically only where it 
has the means of doing so ; that is to say, by its having the means 
of applying property for the use and maintenance of the infants." 
In the case now before us, which was a motion by the father of 
some infants for a haheas corpus against a party, who was alleged 
to have them improperly in his custody or power, the objection 
was taken, that the Court had no jurisdiction over infants, distinct 
from that at common law upon habeas corpus, unless there was 
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some property to be administered : and as the point is of some 
practical importance, the decisive judgment of the present I^ord 
Chancellor is worthy of notice. Lord Cottenham, C. : ^' I have no 
doubt about the jurisdiction. The cases in which this Court inter- 
feres on behalf of infants are not confined to those in which there 
is property* Courts of law interfere by habeas for the protection 
of the person of any body who is suggested to be improperly 
detained. This Court interferes for the protection of infants, qua 
infants, by Tirtue of the prerogative which belongs to the Crown 
as parens patruB, and the exercise of which is delegated to the 
Great Seal." 

2. RiSHTON V. Cobb, 5 Myl. h Cr. 145. 

Legacy — MUtake as to Legatee's CondUion, 

Lord Alvanley, in KenneU r. Abbot (4 Ves. 802. 809.), gave the 
rule which has ever since prevailed in equity, that when a legacy 
is given to a person under a particular character or description, 
which he has falsely assumed, and which alone can be the motive 
of the bounty, the law will not permit the legatee to avail himself 
of it, and therefore he cannot demand his legacy. This is the 
general result of the decisions respecting legacies given to persons 
with a specific description annexed of their status. But where the 
testator is under a mere casual misapprehension of the status of 
the legatee, and the legacy is not given upon the positive condition 
that the legatee shall possess that status, the misdescription is im- 
perative, and may be corrected by parol evidence. The testator in 
the case now before us left a sum of 2000/1 to trustees, in trust to 
authorise Lady Campbell, described in the wiU as widow of Major 
General Sir N. Campbell, to receive the dividends so long as she 
should continue single and unmarried ; but in case she should sell, 
assign, dispose of, or anticipate such dividends, he revoked the 
bequest, and directed that the fund should become part of his re- 
siduary estate. It turned out, that, at the date of the will. Lady C. 
was married to a private gentleman, but retained her own previous 
rank or designation. It was contended by the residuary legatees, 
that under these circumstances the legacy was void. The Vice 
Chancellor of England decided in favour of Lady Campbell, and 
decreed payment of the capital to her, as there was in effect a gift 
of the dividends, without limitation of time, which carried the stock 
itself. On appeal, this judgment was affirmed. Lord Cotten- 
ham, C. : ^^ I am of opinion, that the testator's misapprehension as 

o 3 
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to the sitaation of the legatee does not invalidate the l^acy. To 
consider the being single as a condition precedent would be incon- 
sistent with the cases which have decided that an error in describ- 
ing the staitis of a legatee does not avoid the legacy. In this case, 
all that is necessary to carry his general intent in favour of the 
legatee into effect, is to r^ect a provision inapplicable to the real 
situation of the legatee. There is no gift over upon marriage or 
upon death, but only upon alienation, which is void, because in* 
consistent with the interest given. I dismiss the appeal with 
costs." 

3. MuNDY V. JoLLiFFE, 5 Myl. & Cr. 167. 

Bart Agreement — Peart Ptrformanct — Specific Performance. 

Lord Cottenham, C. ; ** Courts of equity exercise their juris- 
diction in decreeing specific performance of verbal agreements, 
.where there has been part performance, for the purpose of pre- 
venting the great injustice which would arise from permitting a 
party to escape from the engagements he has entered into, upon 
the ground of the statute of frauds, after the other party to the 
contract has, upon the faith of such engagement, expended his 
money, or otherwise acted in execution of the agreement. Under 
such circumstances the Court will struggle to prevent such in- 
justice from being effected ; and, with that object, it has, at the 
hearing,- when the plaintiff has failed to establish the precise terms 
of the agreement, endeavoured to collect, if it can, what the terms 
of it really were.** 

4. Dale v. Hamiltok, 2 PhilL 266. 

Agreement < — Repudiated TrusU 

In 1843 some lands at Birkenhead were purchased by Dale, a 
surveyor, for one Macadam, on a building speculation, and on the 
16th of October, 1843, the lands were conveyed to Macadam and 
one Hamilton as tenants in common. By a memorandum of 
agreement dated the 27th of October, 1843, and signed by Mac- 
adam and Hamilton, those two parties agreed to advance each one- 
half of the purchase-money, and to take each only one-third in- 
terest in the purchase, the remaining third being reserved for 
Dale in lieu of his commission for purchasing, settling, surveying, 
valuing, laying out in lots or any other services which might be 
required of him ; but Dale was to have no power or authority over 
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the land, and was not to be entitled to any compensation until the 
whole was sold and paid for. This memorandum was delivered to 
Dale. Macadam and Hamilton afterwards, for some cause, refused to 
recognise Dale's interest in the speculation, and offered him a pecu- 
niary compensation for his past services, and for such as he might 
still perform. The purchase had, in the mean time, greatlj increased 
in value. Dale, under these circumstances, filed his bill against 
Hamilton and the representatives of Macadam, for an imme- 
diate sale of the land, on the ground that the repudiation of the 
tmst created by the written arguments in his favour made it im- 
possible to carry the speculation into effect between him and the 
other parties according to the original intention. It was contended 
by the defendants that the written memorandum was no declaratiou 
of trust, but merely an agreement, liable to be revoked by Ha-* 
milton and Macadam at any time, and that Dale, by changing his 
residence to a considerable distance from Birkenhead, had incapa- 
citated himself for the performance of the services mentioned in 
the memorandum. The defendants also insisted on the Statute of 
Frauds in bar of the plaintiff's remedy under the alleged agree** 
ment, he being no party thereto ; and claimed to hold the entire 
land in question, to the absolute exclusion of the plaintiff. Inde< 
pendently of this, they also argued that the agreement was void 
for want of mutuality, as the Court had no power to compel the 
plaintiff to perf<»rm the services mentioned in the m^norandum. 
But on all these points the Court decided in favour of the plaintiff : 
and on the ground of the repudiation by the defendants of the 
trust in favour of the plaintiffs, the Court decreed that the plain- 
tiff had a right to a sale of the property, and payment to him of 
one-third of the purchase money. Lord Cottenham, C. : ^^ On the 
part of the defendants, it is asked in the face of the declaration of 
trust, of the 27th October, that, by dismissing the bill, I should 
tell the plaintiff, and tell the defendants too, that they the defen- 
dants having declared that they are interested in one-third each, 
are to keep the whole, and that, although they have declared that 
Dale is entitled to one-third, he is not to receive any thing at the 
hands of a Court of Equity ; and that^ upon a supposed applica- 
tion of the Statute of Frauds, a statute made to prevent fraud, 
and which, therefore, has provided that declarations of trust shall 
always, not originate in, but be evidenced by, writing. For there 
is this distinction between agreements and declarations of trust : 
in the one, it is the agreement itself, which is the origin of the 
interest, that must be in writing ; in the case of a declaration of 
trust, which is only the recognition of a pre^-existing interest, it 

o 4 
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is the evidence and recognition, and not tbe origin of the trans- 
action, that must be in writing. Here the declaration recognises a 
past transaction, because the purchase had been agreed to before 
Hamilton became entitled to any share in it : and in this agree* 
ment between Macadam and Hamilton, they recognise Dale's 
right. Now, it would be the strangest thing in the world, if, 
the statute being satisfied, which it is, by finding this writing 
signed by the parties, the Court should not give relief to the party 
whom that document declares entitled to it. It is nothing that 
the plaintiff is no party to this declaration of trust ; that is not re- 
quired. A declaration of trust may acknowledge a right in another 
party, if it is signed by the party, declaring that he is a trustee 
for the other. The right of the plaintiff then, under that do* 
cument, to a third share in the profits of this land being clear, 
the conduct of the defendants removes the few topics that have 
been urged against the plaintiff's right ; for if they, by their con- 
duct, repudiate the trust, and endeavour to exclude him from that 
which they have themselves, under their hands, declared him to be 
entitled to, how are they to argue that he has withdrawn, and has 
not acted under the trust ? If the refusal had been on his side ; if 
they, acknowledging his title, had called on him to render those 
services which seem to have been part of the consideration for 
letting him into a share of the profits of this adventure, there 
might have been a difficulty in the case so presented. But when 
they insist that he has no right, and endeavour to exclude him, 
and tell him he has nothing to do with the land, there is an end of 
the case against the plaintiff for not having performed those ser- 
vices, which, by their conduct, they have shown they would have 
refused to accept, if he had offered to discharge them. The ques- 
tion then is, — resting the plaintiff's title on this declaration of 

trust, — - what the Court ought to do If the defendants, 

who are trustees, and who have declared themselves trustees, 
quoad the plaintiff's third — if they have themselves refused 
to perform the trust — if they, by endeavouring to appropriate 
the plaintiff's share to themselves, and to withdraw it from the 
plaintiff, who is entitled to it, have refused to do that, which, by 
the declaration of trust, they were to have done, — why it is like 
all other cases of trustees who refuse to execute the duty they have 
undertaken, and this Court will take on itself, as far as it can, to 
put the cestuique trust in the situation in which he would have 
been if the trusts had been properly performed. Now, all that the 
Court can do is this, — unless the parties will have sense enough, 
after what has taken place, to arrange among themselves some 
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plan more for their benefit, and they must do that out of Court. 
I must direct the land to be sold." 

5. CUTHBERT V. PUBBIEBy 2 PhiU. 199. 
JhreaumpHon of Death, 

The Vice Chancellor of England, in Dowley v. Winfield (14 Sim. 
277.), expressed his .opinion that the old rule of presuming the 
death of a party who had not been heard of for seven years was 
hardly applicable to modern times, when travelling is so general, 
and the means of transit to distant countries were so accessible to 
a large portion of society. In the case now before us a further 
illustration is presented of the degree of effect now likely to be 
given to the rule in question. An annuity having been be- 
queathed by a testator resident in India to a female native of that 
country, the annuity was paid up to August, 1815, by the executor, 
who then died. In 1817 a suit, 'in England, for the administration 
of his estate was instituted against his executors, Ranken and 
Gall, and a sum of about 3,500/. stock was carried to a separate 
account, to answer the annuity from August 1815, with directions 
to Ranken and Gall to apply it according to the trusts of the 
original will. They never applied for any of the dividends ; and 
nothing more having been heard of the annuitant, an order was 
made in 1829, on the petition of the testator's son (who was 
entitled to the fund, subject to the annuity,) for the investment 
and accumulation of the dividends. In 1833 the son petitioned 
for a transfer of the fund, with the accumulations ; and upon the 
Master^s report, made in 1837, finding the annuitant dead, though 
he was unable to state when or where she died, or who was her 
personal representative, the Court ordered the capital to be trans- 
ferred to the son, without requiring any security, but refused to 
part with the accumulations. In the year 1842, under a reference, 
upon another petition of the son, the Master specially found that 
the annuitant had not been heard of since August 1815, and there- 
fore that she died on or before August 1822. On this report Lord 
Lyndhurst ordered a transfer of so much of the fund as had arisen 
from accumulation of dividends on the principal fund since August 
1822, but retained the residue in Court. Finally, in 1847, Lord 
Cottenham ordered the residue, with its own accumulations, 
amounting altogether to about 1000/., to be transferred to the son, 
on the terms of his giving a bond to the Master to refund in case 
the annuitant or her personal representative should establish a 
claim. 
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It will be observed, that in this case there was a mixed course 
of proceeding in the allowance of the presumption of death ; the 
old rule of presuming death, in the case of a person who has not 
been heard of for seven years, being adhered to as to the capital 
of the accruing fund, while a much longer period was required 
in regard to the accumulated dividends. 



6. Ferraby v. Hobsox, 2 PhilL 255. 

TVutfee— Conduct m Offiet^^ Landlord and J\manL 

The general rule and practice of equity by which a trustee is 
forbidden to make any personal advantage of his office, does not 
extend to those cases where the trustee's conduct is merely such as 
would be repugnant to the feelings of a man possessing a peculiarly 
high degree of honour and delicacy, or refinement. Some acute 
observations on this subject will be found in Lord Chancellor 
Brougham's judgment in Hunter v, Atkins (3 Myl. & Keen, p. 1 13.), 
which was a case of gift from a ward to a guardian ; and the case 
before us presents some features which on these grounds may be 
worthy of attention. The bill sought to charge trustees with 42/, 
a-year more than they had received from the rent of a farm, part 
of the trust estates, from Lady-day, 1836, to Lady-day, 1839, 
The sister of one of the trustees was the tenant of the farm, and 
the bill charged that in order to favour her, the farm had, during 
the whole period of her occupation, been held at a rent below its 
value; that she was not acquainted with farming; that many 
farmers of credit and experience in the neighbourhood were de- 
sirous of occupying the farm; that the trustee, who was the 
brother of the tenant, had pastured his own cattle on the farm, and 
had otherwise acted as if he were himself the tenant of it, and had 
endeavoured to enrich himself at the expense of the trust estate. 

The defendant's evidence, however, was so complete, that the 
charge of corruption fell to the ground. But with reference to 
the manner in which the trustee had exposed himself to imputa- 
tions by letting the farm to his sister, some remarks were made 
by the Court which are deserving of notice. Lord Cottenhara 
said, " I cannot part with the case, without observing (though in 
this case it happens that the facts which appear in evidence com- 
pletely remove all suspicion), that trustees expose themselves to 
great peril in allowing their own relatives to intervene in any 
matter connected with the execution of the trust ; for the suspicion 
which that circumstance is calculated to excite, where there is any 



Points in Equity. 203 

other fact to confirm it, is one which it would require a very strong 
case to remove." 

The plaintiff had argued that if the charge of personal cor- 
ruption failed, still great neglect was imputable to the trustees for 
not sufficientlj watching the changes in the price of agricultural 
produce, and giving notice to the tenant to quit when grain was 
at a high price, so that a higher rent, might have been obtained 
from a new tenant after a certain assigned date* It was insisted 
alsO) that in this respect &vour was shown to the tenant as a sister 
of one of the trustees. Lord Cottenham said, '^ The charge (in the 
bill) is not a charge of neglect in having permitted a tenant, who 
originally entered at a fair rent, to continue in possession of the 
farm at that rent after a higher might have been obtained ; and 
without saying what circumstances might or might not have made 
the trustee liable upon such a case, if it had been made, that case 
is obviously very different from one in which he is charged with 
personal corruption, and with appropriating to himself the pro- 
perty of othersc Had he been charged with mere neglect, it 
might have been shown that although the land had increased in 
value, the increase was owing to the outlay of the tenant ; and, 
in that case, no man would say it was the duty of the trustee, or 
even justifiable for him, to exact from the tenant the increase of 
value derived from his own expenditure ; at least I am sure the 
effect of such a doctrine would be to make trustees very bad 
landlords ; for unless tenants from year to year had such con- 
fidence in those under whom they hold, as to induce them to 
spend money in improvements with an assurance of not being dis- 
turbed in the enjoyment of the fruits of their outlay, it would 
be impossible for the land to be cultivated in this country, where 
so large a portion of it is occupied by tenants without the security of 
a lease. Whether the facts of the case would or would not have 
borne out such a defence, is immaterial ; it is sufficient to say that 
if the charge made against him had been one of mere neglect, his 
attention would have been directed to it, and he might have shaped 
his defence accordingly. I cannot think that he was guilty of any 
breach of trust in not giving notice only six months after the 
change of value, even supposing that change to have been occasioned 
by a rise in the price of agricultural produce. I put it to [the 
counsel] to refer me to some authority, to show that a trustee 
letting a farm at a proper rent is personally to be charged with 
the difference between that rent so properly reserved, and the rent 
which might, at some future period of the tenancy, have been ob- 
tained, because he neglected to give notice to quit, a few months 
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after there appeared to be a probability that the price of agri- 
cultural produce would enable him with propriety, as between 
landlord and tenant, to obtain a higher rent. No such authority 
has been found ; and there is no ground upon the facts before me 
for any such decision. I do not speak of a case of great neglect 
— certainly not of a case in which the omission to give notice can 
be referred to any favour shown to the tenant. But though it is 
not necessary that there should be actual fraud, yet the neglect 
must be so gross as to amount to something like fraud before a 
trustee can be charged with such omission as a breach of trust. 
All that part of the bill which sought to make the defendant per- 
sonally liable in respect of his dealing with the farm, ought to 
have been dismissed with costs." 

7. DuNSTAN V. Pattebson, 2 Phill. 341. 

Tracliee ~- Mortgagor amd Mortgagee -^ Redemptum Suit. 

This was a redemption suit, and a special decree was made con- 
taining a direction to the defendant to transfer recovery, or re- 
assign the mortgage debts and premises free from all incumbrances. 
Lord C. Cottenham held, that a mortgagor has no right to require 
the mortgagee to assign the mortgage debt when he is paid off, 
and that such a decree was a departure from the contract and not 
justified by the law and practice of the Court of Chancery. His 
Lordship, therefore, declared that in imposing that term upon the 
defendant, the decree was erroneous. 

8. Haverfield v. Pyman, 2 Phill. 202. 

Practice — Discovery — Production of Documents, 

The answer in this case admitted the defendant's possession of 
documents relating to the contents of the bill. After answer the 
plaintiff extensively amended his bill by striking out parts and 
otherwise ; and then moved for the production of the admitted docu- 
ments. The Lord Chancellor held that the motion was not sus- 
tainable. Lord Cottenham C. : ''A plaintiff files a bill stating a 
variety of circumstances, and requiring an answer as to documents 
relating to matters therein mentioned. He then strikes out a great 
part, confining his bill to a portion only of what it before con- 
tained. On a motion of this kind it is for the plaintiff to show 
that the documents relate to the contents of the bill as it stands 
when the motion is made ; for he asl^s the Court to act upon an 
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admission in the answer, and there is no admission in this answer 
that any of the documents relate to the matters at present eon* 
tained in the bill as amended. . . . He might have moved before 
he amended the bill, or he might have required a further answer 
to his interrogations in the amended bill ; and he is not without 
remedy, for he may amend his bill again for that purpose. At 
present 1 have no means of ascertaining whether the documents 
refer to matters in the bill as it stands, or only to that part of it 
which has been struck out." 

9. Bboughton v. Lashmah, 5 Myl. & Cr. 136. 

PtacHce-^ CmU of Suit-^ MUtake, 

In this case the plaintiffs were administrators of Mary Brough- 
ton, who was supposed to have died intestate ; and the object was 
to recover from the defendant Lashmar some funds of which he 
was a trustee for the deceased. The funds were paid into Court 
in pursuance of a motion for that purpose. Lashmar was under 
the belief, as well as the plaintiffs, at the commencement of the 
suit, that the deceased had died intestate : but at an early stage of 
the proceedings, a will of Mary Broughton was discovered, by 
which the property in question had been bequeathed to Lashmar 
himself. On a motion by the plaintiffs to dismiss their bill with 
costs to be paid out of the funds in Court, the Lord Chancellor 
was of opinion that each party ought to pay their own costs. Lord 
Cottenham C. : '' Let the bill be dismissed mthout costsJ* 

10. Chappell v. Pubdat, 2 PhiU. 227. 

Prttctice — Appeal for Costs, 

As costs in equity do not necessarily follow the event of the 
suit, but are, in the discretion of the Court, awarded upon equit- 
able considerations affecting the parties and their relative positions 
and conduct towards each other, the question of costs becomes 
extremely material in equitable suits, on account of the great ex- 
pense attending such litigation. It has been laid down as a 
general rule, that there can be no appeal upon a mere question of 
costs personally payable by any of the parties ; but that where 
costs are ordered to be paid out of a fund, there an appeal will lie 
from the order directing such an application of the fund ; and so 
also where the question of costs involves a general principle, and 
is not merely an adjudication in hac re, an appeal may lie. (See 
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Angell V, Davies, 2 Myl. & Craig.) From the case before lis, it 
further appears, that if an award of costs is contrary to any general 
rule and practice of the Court of Chancery in like cases, an appeal 
will lie. An injunction had been granted ex parte in this case, to 
restrain the infringement of the plaintiff's copyright in the opera 
of '' Fra Diavolo ; " but on the coming in of the answer, the in- 
junction was dissolved, with liberty to the plaintiff to bring an 
action. Instead of doing this, the plaintiff amended his bill, and 
afterwards filed a supplemental bill. Witnesses were examined on 
both sides, and the cause came on for hearing, when the Court 
directed the bill to be retained for twelve months, with liberty to 
bring an action, the defendant undertaking in the mean time to 
keep an account of his sales of the music in question ; and it was 
further ordered, that in case the plaintiff should not bring his 
action within twelve months, the bill should be dismissed with 
costs ; but in case he should bring such action, and proceed U> 
trial within that time, the costs and all farther directions were 
reserved until after the trial. An action was brought, but a ver- 
dict was found for the defendant ; and, on the cause coming on 
again, the bill was dismissed without any order as to costs. The 
Vice-Chancellor, in refusing to give the defendant his costs, was 
influenced by the defendant's conduct in the action. But from this 
part of the decree the defendant appealed, on the ground that his 
conduct in the action was a matter wholly for the consideration of 
the court of law, and could not be mixed up with the suit in 
equity, the costs of which ought to follow the event of law as a 
matter of course. The plaintiff argued, that as the appeal was 
for costs alone, it could not be entertained. Lord Cottenham, C : 
" It is difficult to understand why the plaintiff should be in a better 
situation for having brought an action which failed, than if he had 

not brought an action at all It had been said that this 

was an appeal for costs only, and that, therefore, it ought not to 
be entertained. But the rule is not that there should not be 
an appeal for costs, but that the Court of Appeal will not go into 
a rehearing of the merits upon a mere question of costs. If, 
however, without going into the merits, it is apparent, on the 
face of the order itself, that the decision as to costs is at variance 
with a settled rule of practice, the Court of Appeal will set it right : 
and being of opinion that the present is a case of that description, 
and that, so far as it relates to costs, it is not only at variance 
with the established practice of 'the Court, but inconsistent with 
the decree in the same suit, I think the appeal in this case ought 
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to be allowed, and that, instead of the order made below, the bill 
ought to be dismissed with costs." 



11. Chaubebs y. Smith, 2 Coll. 742. 

Exuutor — Adminutratum — Jutt ASowanceg, 

Though it is the practice of the Court of Chancery to allow an 
executor to reimburse himself all expenses properly incurred in 
administering the assets, the Court nevertheless enquires into the 
prudence of the expenditure where anj items in his accounts are 
likely to be affected by such a consideration. In the present case, 
the executors of Bei\jamin Chambers had charged his estate with 
the sum of 130/. paid to a surgeon for the costs of an action which 
he had brought against the executors for the sum of 75L 16^., 
being the amount of his fees for medical attendance on the testator. 
The executors also charged the estate with their own costs and 
expenses of defending the same action. They had refused to pay 
the bill, in the first instance, on the ground that the charges were 
immoderate; and they paid 521. 6s. into Court. The surgeon 
obtained a verdict for 18/. lOs. more ; and these two sums were 
only 5L less than the amount of his original demand. The bill in 
equity sought the disallowance to the executors of the costs paid 
and borne by them in the action. Contradictory evidence by 
medical men regarding the propriety of the charges was read on 
both sides : but the executors failed in establishing, to the satisfac- 
tion of the Court, the prudence of the course which they had pur- 
sued. V. C. Knight Bruce : — "It appears to me that the executors' 
conduct in not preventing Mr, Tucker's action from being brought, 
hy paying him (if necessary for that purpose) his whole demand, 
and in defending the action as they did, was so manifestly and so 
grossly imprudent, as to be inexcusable, and to rendei* it impos- 
sible to allow them the costs paid to the plaintiff at law, or their 
own costs or expenses in respect of the action. The circumstance 
that the jury gave him 5L less than the amount of the bill 
delivered is, in my judgment, immaterial, except as it enables the 
Court to allow to the executors that sum, of which, at an expense, 
as they say, of more than 200/^ they succeeded in depriving him. 
They may be allowed the 5/., as if they had paid him his full 
demand. The decree will declare, that in respect of Mr. Tucker's 
demand of 75/, 16*. the defendants are to be allowed the full 
amount thereof, but not any costs, charges, or expenses, on either 
side, in respect of the action." 
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12. Ex PAKTE Bartlett, 2 Coll. 661. 

InfafU' Cuttodjf -~- Aeeeti by Mother, 

The Stat. 2 & 3 Vict. c. 54. enables the Court of Chancery, upon 
the petition of the mother of infants in the sole custody of the 
father, to make order, if the Court sees fit, for the access of the 
petitioner to such infants, at such times and subject to such 
regulations as shall be deemed convenient and just ; and if the 
infants be under seven years of age, the Court is empowered 
to order the delivery of such infants to the mother, to remain 
in her custody until they attain seven years of age. The same 
Act goes on to provide that no order shall be so made in favour 
of any mother against whom adultery shall be established by 
judgment in an action of crim. eon^ at the suit of her husband, or 
by the sentence of the Ecclesiastical Court 

In the present case the petitioner, the wife of a clergyman, had 
had differences with her husband, who, for his violent conduct, had 
been bound over to keep the peace towards her. A separation 
ensued by her voluntarily withdrawing from his residence. She 
petitioned under the above statute, that two of her children, a boy 
and a girl, who were both under seven years of age, might 
be delivered into her custody, and that she might have access 
to her other four children at such times and under such restric- 
tions as the Court should think fit It was argued for the husband, 
in opposition to the petition, that the Court could not make any 
order on the application of a wife who had left her husband 
without just cause ; that nothing like adultery had been proved, 
or attempted to be proved, against the husband; and that the 
violence which had taken place was a solitary act which did not 
constitute legal cruelty. The husband also desired a reconciliation. 
V. C. Knight Bruce : " This is a case in which the husband and 
wife are living apart from each other; the husband appearing 
to wish, and the wife objecting to, a reunion. No imputation, 
«— nothing which the Court can call an imputation, — is made 
upon her beyond this, — that she has, without sufficient cause, as 
her husband says, — with sufficient cause, as she says, — separated 
herself from him. . . . The statute in question does not, as a con- 
dition of the interference of the Court, require that the wife should 
have obtained, or should be entitled to obtain, a divorce a mensa 
et tore ; and the existence of cases in which it may be right for 
the Court to interfere without a divorce, must, I. apprehend, 
be considered possible. I am of opinion, that in the present case 
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the wife ought to have the present custody of the youngest child, 
a daughter under the age of two years, but not later, of course, 
than the age of seven years ; and she should have access, under 
proper regulations, to the other children." 



13. McMahon t. Bubchell; 1 Coop, t Cott. 475. 

Evidence -*- AdmUHtnu not meniiimed in JPleadmjf$, 

As a general rule the Court of Chancery will not receive evi- 
dence in a cause except of those facts which are properly averred 
or distinctly referred to in the pleadings. But an exception seems 
to lie to this rule in the case of a written admission by a defendant 
of his liability to the plaintiff in the matter of the pending suit. 
Yet, though evidence of this nature is admissible where the record 
is silent on the subject, the Court deems it just, in such a case, to 
give the defendant an opportunity of explaining or rebutting the 
admission, and does not proceed at once to adjudication upon the 
evidence so tendered by the plaintiff. This was done in the case 
now before us, upon the hearing of an appeal before the Lord 
Chancellor. The respondent's counsel tendered in evidence, in 
addition to a letter set forth in the pleadings, certain other letters 
of the appellants acknowledging the liability of the latter in re- 
spect of the matters in question in the cause. It was contended 
that as such letters would be evidence in a Court of law, they were 
not less so in a Court of Equity — saving only, that in case either 
party should be exposed to a surprise by the production of such 
evidence, no effect should be allowed to it until the other party 
should have had opportunity to controvert it : and of that opinion 
was the Lord Chancellor Cottenham, notwithstanding the argu- 
ment of the appellants, that no written confession or acknowledg- 
ment of a conclusion of law could be admissible unless it had been 
first put in issue by the pleadings. The Lord Chancellor, in 
giving judgment, said he could not think where there was a docu- 
ment or writing containing an acknowledgment or admission, that 
such document or writing could not be received in evidence, merely 
because it was not stated in the bill or the answer. He had 
very often laid it down, that it would be most unjust to bind 
the interest of a party by any document or writing of this kind, 
unless set forth in the pleadings, and the fullest opportunity 
given of explaining or contradicting it. But he was not aware 
that he had ever stated that such document or writing was not 
receivable in evidence. He had never gone the length of say- 
VOL. VII. P 
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ing that evidence of an admission is not admissible, merely 
because it was not put in issue. If the party was taken hj sur- 
prise the Court would not act upon it without farther investi- 
gation. His Lordship added that the rule upon which he had al- 
ways acted was correctly stated by the Vice Chancellor Wigram 
in Malcolm v, Scott (3 Hare, 63.), that a written admission of a 
party's liability may be read in evidence, although not stated in the 
pleadings — but that the Court would not bind the interest of the 
plaintiff by such admission without giving him an opportunity of 
disproving or explaining it 

[To this case the reporter, Mr. Cooper, has subjoined a large 
collection of decisions in the English and Irish Courts of Equity on 
the rejection, and on the reception and effect of evidence where 
admissions, confessions, and acknowledgments parol and docu- 
mentary, and other matters of fact or of fraud, or other conclusions 
of law, or the proofs thereof^ are not specified in the pleadings or 
put in issue ; and though the matter thus supplied encroaches some- 
what largely on the space, which, in a modern volume of reports, 
is expected to be allotted to current or cotemporary decisions, there 
can be no doubt that the materials thus copiously supplied by 
Mr. Cooper will be of great service to the profession.] 



m. POINTS IN THE LAW OF PROPERTY. 

1. Tenancy from Year to Year. 2. Statute of Limitations — Tithes. 
3.* Devise. — Construction. — Moiety. 



1. Doe d. Clarke v. Smaridge, 7 Q. B. 957. 

Landlord and 3%iian<— Tenancy from Year to Fear. 

A notion had of late years gained considerable ground in West- 
minster Hall, that a tenancy from year to year must necessarily 
be a tenancy for two years certain at the least. It seems to have 
been considered, that the first year must elapse before either of 
the parties could signify their desire to determine the tenancy; 
and that then no notice could have full operation till the end of 
the two years. It was argued that upon any other supposition, no 
effect beyond that of a lease for a year, simpUciter^ would be given 
to a demise from year to year. The case before us, however, does 
good service by exploding this notion. Clarke, the lessor of the 
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plfdntifT, had demised the premises to the defendant for a term of 
three years, which expired at Lady-day, 1842, After that day 
Smaridge, the defendant, held over, without any express agree- 
ment, and paid the rent at Midsummer to Clarke, who received 
it without objection, and shortly before Michaelmas gave the de- 
fendant notice to quit at Lady-day, 1843. Defendant not having 
quitted pursuant to the notice, Clark distrained for the balance of 
the rent due at Lady-day, 1843. An ejectment having been then 
brought, the tenant contended that by his continuing to hold with- 
out disturbance after Lady-day, 1842, a new tenancy commenced 
from year to year, and must, therefore, be construed as for two 
years certain. At the trial, Mr. Justice Patteson was of opinion 
that that doctrine did not apply to a holding over after the deter- 
mination of a lease for a year certain : and he refused to nonsuit 
the plaintiff. His Lordship told the jury that the distress for rent 
showed the continuance of the relation of landlord and tenant 
after Lady-day, 1842 : but that Clarke was entitled to eject after 
the expiration of one year from the expiration of the lease, unless 
proof of a different agreement were given. The plaintiff had a 
verdict : and on a motion to enter a nonsuit, the ruling of the 
learned Judge was confirmed by the full Court of Queen's^^Bench. 
Lord Denman, C. J. : " It is plain that a tenancy from* year to 
year arose : and the question is, whether it enured for two years 
certain from Lady-day, 1842. Now, a tenancy from year to year 
lasts only so long as both parties please : that is, it is determinable 
by either party at the end of any year, by giving notice to quit half 
a year before the end of the year. There is no reason why it should 
not be so determined at the end of the first year, as well as at the end 
of any subsequent one, unless the parties have by express contract 

prevented such determination In this case there is no such 

express contract ; but a tenancy for two years at least is supposed to 
be implied of necessity by law. The case of Bishop v. Howard 
(2 B & C. 100.) was cited for the defendant ; some words which 
fell from Lord Tenderden being supposed to be applicable. But 
on looking at that case, it will be found that the words there used 
do not affect the present question ; they show only that by holding 
over, and payment of rent as rent, a tenancy from year to year is 
created ; but they do not touch the question when that tenancy is 
determined. We are of opinion, that the tenancy from year to 
year so long as both parties please, is determinable at the end 
of any year, the first as well as 'any subsequent year, unless in the 
creation of the tenancy fhe parties use any expression showing 
that they contemplate a tenancy for two years at the least. Here 

p 2 
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there are no such words^ and the notice to quit was therefore 
sufficient. ... It would be absurd in piinciple, and even incon. 
sistent with the contract, to hold that the tenancy exists from year 
to year determinable by half a year's notice by either party, and 
yet to hold that neither can give such notice during the first 
year." 



2. Dean and Chapter op Elt v. Cash, 15 Mees. & W. 617. 

Staiui$ tf Limiiatifmt — Tithes. 

By the act 3 & 4 Will. 4. c. 27. s, 2. the time for bringing an 
action to recover any land (which by the interpretation clause 
includes tithes) is limited to twenty years next after the right of 
action accrues. The Court of Exchequer has decided that the act 
applies only to cases of conflicting title to the estate in the tithes, 
and does not operate in cases where no dispute exists as to the 
title, but the tithe-owner merely claims the tithes as chattels from 
the occupier of the lands ; and although in the case before us no 
such tithes had been set out for twenty years, the Court held that, 
notwithstanding the act 3 & 4 Will. 4. c. 27., the plaintiffs could 
maintain an action of debt on the stat. 2 & 3 Edw. 6, c. 13. for the 
recovery of treble the value of the praedial tithes omitted to be set 
out, as claimed by the Dean and Chapter. 

A point of the same nature arose in the case of Grant v. Ellis 
(9 M. & W. 1 13.), where the same Court held that the word rent, 
which in the act 3 & 4 Will. 4. is included under the designation of 
land^ meant there an interest or estate in a rent, and did not 
apply to unpaid rent reserved, as between landlord and tenant, 
upon ordinary leases. Alderson, B. — "We think this question 
concluded by the authority of the decision of this Court in 
Grant v, Ellis as to rent. In that case we construed the word 
rent in the 3 & 4 Will. 4. c. 27. s. 2. as confined to cases where 
an estate in the rent is claimed, and where the defendant sets 
up an adverse possession of the rent itself for twenty years, as 
an answer to the plaintiff's claim. There, as here, the word 
rent had an ambiguous meaning, being either the estate in the 
rent, or the rent reserved under a lease : and we held, that in 
this section it was ' confined to the former meaning alone, and 
that a mere non-receipt of rent, under a lease for more than 
twenty years, did not deprive the lessor of his right to rent under 
the lease. Here, by the interpretation clause, it is proved that the 
word land includes tithes. But tithes is, like re9ity ambiguous : it 
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may mean either the estate in the tithes, or it may mean the 
chattel itself, the fruits of the estate. We find it, however, in- 
cluded in the word iand^ and no one doubts that the word landy in 
its proper sense, applies only to cases in which there are two per- 
sons, each claiming An est^ite in the land adverse to the other. 
We therefore think we ought to confine the operation of this 
section to cases where there are two parties, each claiming an ad- 
verse estate in the tithes. Therefore a person who has received 
no tithes for twenty years cannot recover the possession of them 
from another who has for twenty years received those tithes from 
the terre-tenant. This construction reconciles the 3 & 4 Will. 4* 
c. 27. s. 2. with Lord Tenterden's Act for shortening the time of 
prescription in such cases, and for limiting it in a case of tithes to 
a period of sixty years, and three incumbencies ; for Lord Ten- 
terden's Act clearly applies to the tithes as a chattel, and provides 
a limitation to protect the terre-tenant in his prescriptive mode of 
rendering them to the clergyman or tithe-holder. It is very im- 
probable that the legislature could have intended, sub silentio^ 

to have repealed so important and well-considered an Act 

Our construction has the advantage of reconciling both Acts, and 
of removing what would otherwise seem an apparent neglect and 
carelessness on the part of the legislature." 



3. Doe v. Fawcett, 3 C. B. Rep. 274. 

Devise — Constmciion — Moiety. 

Though the old rule of interpretation, which gave only the eflTcct 
of an estate for life to a devise of real estate without words of 
limitation annexed, has been superseded by the Wills Act of the 
present reign, the question as to the operation of such devises may 
still come under discussion with respect to the wills of those 
testators who died before the passing of that act. The present 
case was one of this nature. George Atkinson made his will in 
these words: "I give and bequeath to Richard Atkinson my 
moiety of the house which he now lives in, in Finkle Street, in 
Richmond." The lessor of the plaintiff contended that this devise 
conferred upon Richard Atkinson only an estate for life. But the 
Court of Common Pleas ruled, that R.Atkinson took a fee. 
Tindal, C.J. : " The question depends, as it appears to us, upon 
the proper interpretation to be put upon the words, mt/ moiety. If 
those words do, in their natural and ordinary signification, import 
the interest which the testator had in the house, then we think this 

T 3 
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devise will carry the whole interest he had, that is, the fee: but 
if, on the other hand, the words ordinarily have a narrower mean- 
ing, and are considered to import no more than half of a house, 
then, undoubtedly, the devise of that half of the house would be a 
devise for life only. And it appears to us, that the word moietyy 
which is accompanied generally, whether in pleading or in con- 
veyancing, by the word half-part, as synonymous or explanatory 
of its force, carries with it the signification of the part or interest 
which the party takes in any subject matter ; so that, when a man 
devises his moiety, he devises his half-part or interest which he 

has in the thing devised We think the words of this 

devise are sufficient to carry the fee." 

1^4. Hilton v. Girand, Law Journal, C. C. (1847), 285. 

\. Mortmain Act — Charitable Uses. | 

I The V. C. Knight Bruce decided in this case, that shares in the 
London Dock Company, and the West India Dock Company, are 
not within the Mortmain Act. The Acts by which those com- 
panies were incorporated expressly provide that the property 
should be deemed to be personal estate, and transmissible by will as 
such, and in case of no will, should be distributed as personal 
estate : but the question remained, whether, notwithstanding these 
provisions, the Mortmain Act was so far repealed, as to allow shares 
in the Companies in question to be bequeathed to charitable uses. 
His Honour was of opinion, that the charities were entitled to the 
shares as not being " Lands, tenements, or other hereditaments, 
or any estate or interest therein, or any charge or incumbrance 
affecting any lands, tenements, or hereditaments." ^ 

5. Feistel v. King's College, Cambridge, Law Journal, 
C.C. (1847). 

College Fellowship •^— Assignment of Income, 

This was a suit against King's College and one of its Fellows 
to establish an indenture of assignment, whereby the fellow in 
question (Mr. B.), had granted the income and emoluments of his 
fellowship to the plaintiff as a security for money lent. It was 
objected that the transaction was contrary to public policy, as 
being inconsistent with the intentions of the founder, and rendering 
the defendant, Mr. B., incapable of performing the duties of the 
office- Lord Langdale, M. K. : — ^^I am of opinion that there is 
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nothing in the nature 'of the income which a fellow of King's 
College is entitled to, from which it can be inferred that his 
income and emoluments are not assignable in equity by reason of 
the uncertain amount or otherwise. But the question here is, 
whether there are any such duties incident to the situation or 
office, as it is called, of a fellow, as to make the assignment of the 
income contrary to public policy. The assignment may be con- 
trary to the implied intention of the founder of the college, con- 
trary to the spirit of the statutes, which are the exponents of the 
intentions of the founder, and may, therefore, expose the assignor 
to consequences very unpleasant to himself and very injurious to 
those who have dealt with him on the faith of his assignment ; it 
may be a violation of his duty to the College, and very repre- 
hensible, without being on that account void, as contrary to public 
policy. There is nothing in this case which appears to me 
ia any degree to resemble any of the cases in which assign- 
ments of income have been held void on the ground of public 
policy. The College may deal as the law allows them with 
a fellow who has assigned his fellowship, but I am at a loss 
to conjecture what special interest the public can have in the 
question, whether Mr. B. does or does not continue to be a fellow, — . 
does or does not hold himself in readiness to perform such slight 
duties as are annexed to the benefit he is intended to enjoy. I do 
not think the public are at ^11 concerned in the question, whether 
Mr. B. continues to be a fellow or not, — whether the fellowship 
now occupied by him, shall be, at any time hereafter, occupied by 
him or any other person : and I do not propose to interfere, in any 
way, with the internal arrangements of the College, with their 
authority over individual fellows, or the dividends they may ap- 
portion in respect of any fellowship. I am to consider only the 
dividends which they may, at this time or hereafter, apportion to 
Mr. B. It appears to me, that Mr. B. has effectually assigned such 
dividends as may be apportioned to him, and that there is no suf- 
ficient reason to induce this Court to abstain from giving efifect to 
such assignment ; and, therefore, I must order, that for the pur- 
pose of paying what is due to the plaintifif, the sums of money which 
already have been, or may hereafter be, apportioned to Mr. B. in 
respect of his fellowship, shall be applied in or towards satisfac- 
tion of the plaintifif's demand j and the necessary accounts must be 
taken." 
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POSTSCRIPT. 

The Local Courts have now been on trial for six months^ 
and we think it must be admitted that the experiment has 
succeeded* Authentic particulars as to all the courts are 
not yet furnished ; but it will not be uninteresting to give 
some details as to one district^ the particulars of which have 
been communicated to us» In this district the popula- 
tion appears to be between three and four hundred thou- 
sand, and between the months of March and the Courts 
that were holden in the month of September last, the number 
of summonses that appear to* have been issued was about 
5600. In one place, upon the average of eighty cases, the 
sums sought to be recovered appear to have been 4/. each 
case. In another place, upon an average of 1100 cases, the 
average upon each case appears to have been something less 
than o/. ; but taking the average of each case to be 2/. 105.^ 
the sum sought to be recovered in the half year in the above 
district would amount to the sum of 14,000/., which for the 
year would be 28,000/. If the district above alluded to be a 
fair average of the number of actions in the fifty-nine other 
districts for the last half year (in some no doubt it exceeds 
and in others it falls short of the average), the sums sought 
to be recovered in the several Courts for the last half-year 
would amount to the sum of 840,000/., being at the rate per 
annum of 1,680,000/. 

Although favourable to the measure as a whole, we con- 
ceive that the manner of raising a fund for the providing a 
Court House and OfiBces (see sect. 52.) is exceedingly ob- 
jectionable; it provides that wherever the debt or damage 
claimed shall exceed 40^., 5/. per cent, shall be paid by the 
plaintiff, or considered as costs in the cause. We have heard 
that this payment has been very frequently objected to, 
and we conceive not without reason : in many instances, in 
the towns in which the Courts are held, there arc already 
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existing excellent Court Houses, the use of which is allowed 
for a trifling consideration ; and where this happens the parties 
applying for summonses frequently object to the payment of 
the above tax. The expense of building Courts, where ne- 
cessary, ought not to fall wholly upon the present suitors : nor 
ought parties who reside in districts where Court Houses 
already exist, to be subjected to this tax. Still we admit, 
that where proper places do not already exist for the con- 
venient administration of justice, that suitable provision should 
be made for that purpose ; and we conceive that, without 
entering into the minute details that the schedule to the 
Act prescril>es with respect to the fees to be paid, and the 
observing of which is attended with much embarrassment 
and complication in the accounts, and consequently expense, 
a more simple and less objectionable scale of fees might be 
adopted, whichj t the same time would be more productive. 
We conceive that, if where the demand is 20«., the costs of 
the plaint were to be 1^. 6</., and the costs of the hearing 
3«. %d.y and where the demand was 20/., the costs of the 
plaint were to be 1/. 15«., and of the hearing 2/. 10^., and so 
in proportion for intermediate sums, there would be less 
objection to such a scale of fees than to those directed by the 
Act ; and moreover, it would add, if that be necessary, to the 
fees in this proportion, that if they were now 7,000/, per 
annum, the additions made to them would l^e about 1680/. 
We would earnestly recommend to the Government that 
they should take into consideration the substituting the 
above mode of assessing the sums to be collected from 
the suitors, for that prescribed by the Act. 

If our statement as to the amount of the sums recovered 
under the Act is even an approximation to the truth (and we 
do not believe it to be exaggerated), we do not hesitate to say, 
that the Act has been most beneficial in its operation. 

An impression appears to prevail among many highly re- 
spectable practitioners, that the establishment of the Courts 
under the above Act will have the effect of excluding them 
froih a branch of professional business, to the continuance of 
which they consider themselves entitled by the labour and 
capital they have expended in qualifying themselves for the 
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duties of their profession. We do not conceive there is 
any just cause for this apprehension ; for even if these Courts 
should interfere with some branches of their business^ yet it 
is well known^ that the superior Courts cannot meet the du- 
ties that devolve upon them; and that in so far as they are 
relieved by the establishment of the County Courts, other 
business will be brought before them, which is now compro- 
mised by a sacrifice of just rights to avoid the vexation, 
delay, and expense that inevitably accompany the prosecution 
of claims in the superior Courts. Besides this, we are sa- 
tisfied that a feeling will be diffused by the County Courts, 
that justice is substantially admimstered ; which will in the 
end prove favourable to ihe interests of the profession in 
every sense of that word. 

The Judges have hitherto been paid by fees ; but Govern- 
ment has recently announced its intention of acting by order 
in council on that provision of the Act (s. 40.) which limits 
their salary to 1200/. a^year. In many of the Courts this 
will very considerably decrease the receipts of the Judges, 
and in very few, if any, will it increase them. As the 
measure has succeeded so well, and as it has so soon paid all 
expenses, we think that there is both justice and good policy 
in taking a liberal view of the salary given by the Act, es- 
pecially as additional duties have been imposed on the Courts 
by the Bankruptcy and Insolvency Act of last session. 

Under that act (10 & 11 Vict. c. 102.), which transferred 
the appeal in bankruptcy to the Court of Chancery, the Lord 
Chancellor had the power of appointing the Vice-Chancellor, 
to whom the jurisdiction of the Court of Review should be 
transferred. The Vice-Chancellor Wigram has been so ap- 
pomted. 

We have to record the death of Mr. Lynch, lately a Master 
in Chancery. He was distinguished as a law reformer, and 
was almost the first to recommend those measures for the im- 
provement of Ireland, which are now being slowly adopted. 
He died at Tournay in France, on the 13th of July last. 

M. Von Savigny, the Prussian Minister for the Revision of 
the law (for in this country there is a distinct department for 
this purpose as well as a separate Minister of Justice) has had 
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additional rank conferred on him. A new Prussian criminal 
code is on the point of being issued. In the mean time^ the 
first criminal trial, open to the public, has taken place in the 
proceedings against the Poles for high treason. This has 
already led to many important results, highly favourable to 
the liberty of the subject, and we do not doubt that this mode 
of trial will be extended to the other German states. 

The punishment of death has been recently abolished in 
Sweden, and in Tuscany. We are informed that 100 mem- 
bers of the new Parliament will vote for its abolition in this 
country. 

On the 22d of September Mr. Charles Bullcr, at a public 
dinner at Liskeard, after saying, ^* I know no more than the 
humblest of ray auditors what measures the Government are 
prepared to bring before Parliament in the ensuing session," 
thus continued : '^ We have much yet to be done in the 
reform of our financial policy and the state of our laws. As 
a lawyer myself, I say it with all deference to my learned 
friends around me, and whose frowning brows are knitted 
against me on the present occasion — I say it with all de- 
ference to you, Mr. Mayor, the state of the laws of our land, 
improved as they have been by the County Courts, is still a 
disgrace to this country. ( Cheers,) I say the administration 
of the laws, civil and criminal, chancery and common law — 
I will even go so far, with the permission of Dr. Curteis, as 
to say ecclesiastical law, even the law of the spiritual courts 
— is the disgrace of this country." Although Mr. BuUer is 
not in the Cabinet, yet, as he fills the important ofiice of 
Judge Advocate, we are persuaded he would not have made 
so BAveeping a denunciation without some good reasons for it. 
"We conceive that the new Parliament is one highly favour- 
able to law reform, and this may justify the statement. 
Without agreeing with Mr. BuUer in his general attack 
on every branch of the administration of the law, there 
are some parts of it as to which no time should be lost in 
devising the proper remedies for admitted defects. The Law 
of Real Property is now referred to a Commission for that 
purpose. But the Court of Chancery, and, certainly, the 
Ecclesiastical Courts also, require great alterations to alapt 
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them to the necessities of the present time. Portunately for 
the public^ one of the brightest qualities of the present 
Chancellor is the conscientious disposition of his patronage. 
We have no fear, therefore^ that in the present state of his 
own Court he will make any appointment which would put it 
out of the power of the^ legislature to make the necessary 
alterations, or even to defer them* We certainly expect from 
his Lordship reforms adequate to the occasion ; there is none 
more capable of giving them, and we believe none more 
willing. 

In the midst, however, of these severe blows to the law, 
thus dealt by influential persons, we cannot but agsun ex- 
press our regret that there is no department of the State 
charged with the duty of inquiring into the justice of the 
complaints, and applying the necessary remedy : there is in 
England no machinery for this purpose. Persons may be 
appointed, from time to time, to undertake isolated parts of 
this duty ; but they can rarely give undivided attention even 
to such partial inquiries, and have usually to learn their 
business for the occasion. This might be endurable if there 
were no demand for alterations in the law ; but nobody can 
justly say that this is the case. There is a growing dis- 
satis&ction in the public mind as to certain portions of the 
law; and this may lead to a general clamour against our legal 
institutions, unless promptly and skilfully attended to. The 
maxims of our Common Law, the principles of our Courts 
of Equity, are sound and wholesome ; there is even much 
that is admirable in our procedure : but then there is much 
that must be cut away. Who is to determine what shall be 
preserved ? How long is it before we shall have a Minister 
OF Justice ? 

No casual observer can fail to perceive that there is at 
present much uneasiness in the profession : some part joining 
with the public, and demanding further changes ; the other 
part feeling alarm at those that have been sdready made. We 
should w^ish, under these circumstances, to see a more earnest 
endeavour to set the profession right with the public. There 
is no use in disguising the truth. The lawyer is usually 
looked upon by the bulk of the community as a sharp, grasping 
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creature, thmking only of his own interest. The many acts 
of kindness, generosity, and disinterestedness daily performed 
by members of the profession are unknown. The public 
should be disabused as to their wrong impressions: and a 
noble vocation it will be for any individual or body of indi- 
viduals to perform the task. But any association for pro- 
tecting the interests of the profession, as opposed to those of 
the public, will not only fail in its object, but increase any 
imjust impression as to the lawyer, and thus injure the cause 
which it attempts to benefit; and more than this, it will be 
laughed at even by the profession itself. 

Oct. 26. 1847. 
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ART. I. - THE REPORTING SYSTEM. 

In a country, were any such possible, possessed of a code of 
laws absolutely complete or perfect in all its branches, the 
office of the Judge, in the rare cases in which such a functionary 
would be wanted at all, would be confined to ascertaining 
and declaring to which article of the code the question brought 
before him was referable : that point once decided, the whole 
matter would be settled; and as it would be hardly possible 
that a second case, exactly similar to the first in all its cir- 
cumstances, could ever arise, it would be of little importance 
to the jurisprudence of the state that any record of the judg- 
ment should be preserved. 

In proportion, however, as the laws of a nation recede 
fi^m this Utopian standard, the importance of judicial deci- 
sions, and the difliculty of making them, reciprocally increase. 
It is no longer a suflScient qualification for the Bench to be 
familiar with chapter and verse of the Statute Book, and to 
have common sense enough to see whether a case falls under 
Article 3. or Article 4. The Judge has now a far different 
and more arduous task : in addition to ascertaining what is 
the nature of the case^ he has first to ascertain what is the 
W; and that, not by turning to the index of his code, but 
by processes increasing in difficulty according to the confu* 
sion and imperfection of his materials, until, in England, 
(which, it tnust be admitted, is pretty nearly at the antipodes 
of Utopia in this respect,) he is obliged to eliminate his prin- 

VoL. vn. — r«B . 1848. Q 
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to hear that after a law had been once ** ascertained" with all 
that conscientious toil so lavishly bestowed by our Courts on 
the "pursuit of justice under diflSculties," the result would be 
solemnly enrolled and promulgated under the eye of the 
Court by its own officers with the same justly jealous pre- 
cautions as are taken by the supreme Legislature, for pre- 
serving the inviolable and indubitable authenticity of their 
acts; and that the people to be governed, after they had 
taken the trouble to learn, first, that a law on any subject 
had been laid down; secondly, where to seek for it; and 
thirdly, how to understand it; might, at least, be able to 
arrive at some sort of certainty at last, and have it in their 
power to say, " We know what the Court decided in such and 
such a case." — How would our visitor stare on being told 
that the sole record preserved of these laws was to be found 
in the publications of some private individuals, who, without 
any orders from, or being in any way under the control of, 
the Courts, thought proper, for their own convenience, or as 
a literary speculation, to take notes of and print what they 
might have happened to have heard going on! And that 
these notes, as soon as published by the authors, became, 
without more ado, without even a ceremonial adoption of 
them by the Judges, the law of the land! 

The registrar's books and other records of the Courts will 
perhaps at first occur to most of our readers as providing those 
authentic statements which we complain do not exist ; but a 
little consideration will soon show that these, even if they were 
published, (and unless published they are obviously useless for 
all practical purposes,) would not supply the want of what we 
dommonly understand by the term " Reports," and furnish, 
therefore, no excuse for neglecting to secure the authenticity of 
those productions. It may be granted that it is only for the 
purpose of arriving at a decision in the case before him, that 
the Judge has any authority to declare the law, and it is 
therefore in a manner true that all the law that a Judge can 
lay down is to be found in the decree ; that is to say, implied 
from it: — to borrow, with all reverence, the expressions applied 
in the sixth article of our Faith to the Scriptures, " What- 
soever is not read therein, nor may be proved thereby ^ is not 
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to be required of any man that it should be believed." But 
it is this very fact which makes the Court Records practically 
ahnost valueless (valueless, we mean, in the point of view 
under which we are now considering them), for since to 
know the decree is nothing imless we also know the circum- 
stances of the case in which it was made, so as to ascertain 
whether any given point was immediately before the Court 
or not, it follows that if we are to rely on the records alone 
we must read through all the pleadings, all the affidavits, all 
the Master's reports, — each of which is to be sought in a 
different receptacle, more or less easy of access, — before we 
<)an arrive at the necessary certainty as to the law. It is 
evident that documents such as these are in no wise fitted to 
be quasi Statute-Books ; and in fact no one ever does think 
of using them as such, or, indeed, of using them at alP, 
except as means of verifying statements otherwise obtained. 
Again, the records contain no memorial of what we must 
consider of infinite importance to the right understanding of 
a judgment ; we mean the process of reasoning by which the 
Judge arrived at his conclusion. We know, indeed, that it 
is said that the reasons are no part of the judgmenty and 
judges are sometimes heard to declare that they consider 
themselves bound by a decision of one of their predecessors, 
but that they nevertheless are of opinion that that decision 
was come to on false grounds. But what can be more 
unreasonable and illogical than this ? It is possible^ of course, 
that a conclusion (so called) may be true in fact, although it 
do not follow from the premises to which it is assigned ; but 
is it likely 9 and at all events has a conclusion thus arrived at 
any claim to be treated with respect ? The odds are against 
it; its amount of credit, so to speak, is a negative quantity; 
and we must say that we have always considered it a most 
undignified piece of perverseness to affect to ascribe a sort of 
infallibility to a Judge's decision at the same time that dis^ 
credit is thrown upon his powers of reasoning. We cannot 

* An unreported case is now and then exhumed from the registrar's book, to 
the great consternation of all parties ; but we are speaking, of course, only in 
generalibus. 

Q 3 
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believe that it is a constitutional doctrine that a decree from 
the bench has the same magical privileges as the enchanted 
ballet in Der Freischutz, and is sure to hit the right object, 
although the gun be pointed the other way. Surely the 
judgment and the reasons for it are too intimately connected 
to allow of such distinctions ; they must stand or fall to* 
gether ; if the latter are good^ that is a strong ground for 
upholding the former: if they are bad, the other cannot be 
worth mucL On this account also, therefore, the registrar's 
books, &c. are no effectual substitute for reports. Again, 
there are many matters worthy of remembrance decided by 
the Courts, such as points of practice, which do not, or may 
not, appear on the record at all. ^ But it is probably un« 
necessary to urge this point any further; what is wanted is, 
an authentic abstract of the case^ the arguments^ and the 
judgment; and no one, we presume, will affirm that this 
want is supplied by the records, or will deny that, practically 
at least, it is not they, but the Reports, that are used, cited, 
and received as the chronicles of the progress of the laws of 
England in their career of self-development. 

We particularly desire that it may be remembered that it 
is no mere want of theoretical elegance or system that we 
complain of, but a real practical evil. If there were any 
Reports that were universally admitted to be authentic and 
unimpeachable, we should care comparatively little how they 
were produced, whether under the superintendence of the 
Courts or by the industry of individuals. But our B;eport8 
are not authentic, either dejure or de facto. Some reporters, 
to be sure, enjoy a sort of semi-official character, and are 
furnished, we believe, by the Judges with copies of their 
judgments (when they happen to have written any), and 
have opportunities of seeing the briefs of the counsel^ and 
other documents relating to the cause; but are there any 
reports which are not liable to be accused o( incorrectness? — 
any, in short, which are accepted in the same unhesitating 

* « A great number of rulings upon points of criminal law are to be found in 
private manuscripts only.** First Report of the Criminal Law Commissionen, 
p. 2. 
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way In which the Bolls of Parliament are accepted as evi- 
dence of ifs decrees ? Even with the careful reporting of 
the present day, it is not uncommon to hear Judges com- 
plaining that they did not say what they are reported to have 
said ; and however actually correct they may be, so long as 
the Reports have no official character, and are liable to the 
suggestion that there must be some mistake, that the Court 
could not have meant, &c., they lose one-half of the value of 
their correctness. That we may not be accused of exagger- 
ating the extent and frequency of such insinuations as these, 
let us just take only the Uist number of each set of the Reports 
now in course of publication S and see how often, within 
less than one year, suspicion or absolute discredit has been 
thrown on different published statements of cases, by Judges, 
or counsel, or reporters. Most of the instances, we admit, 
will be found to apply to the reports of former times only, 
of which it may be said, that, as they cannot be made better, 
they may as well be left alone, and that it is unfair to draw 
from them an argument against their successors of the pre- 
sent day ; but (besides that, as will be perceived, some of 
our extracts relate to very recent reports,) we think we are 
entitled to show by this means what mischievous and absurd 
effects the system now in force is, from its very nature, liable 
to produce ; and besides, who shall say to what a pitch the 
ingenuity of the advocates of future ages may carry the art 
of critical scepticism, or how far those of to-day may be 
deterred from exercising it, merely by a feeling of respect 
for the living authors ? 
Here follows our list : — 

Clark and Finnelli/s Reports, vol. xii. (last 200 pages.) 

P. 702. (George Atkinson, arguendo.) The case of Clark v, 
Calvert (3 B. Moore, 96. ; S. C. 8 Taunt. 742.) is at best one of 
doubtful authority, for the contemporaneous reporters differ mate- 
rially in their statements of the facts, and, judging by the dis- 
crepancy in the marginal notes, in their views as to what was the 
legal effect of the judgment, 

' That is to say, of a ffrtat many sets ; we will not be so bold as to say that we 
have examined aU, 

Q 4 
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Phillips*s Reports^ voL ii. part 2. 

P. 206. (Rogers, arguendo,) " In Del Rio v. VallegoK it ap- 
peared from the Registraf's Book that there were other obvious 
grounds on which the demurrer had been overruled ;" i.c. that the 
grounds stated in the report were not the true grounds of the 
judgment. 

P. 211. (Lord Chancellor.) " As to what Lord Eldon is sup- 
posed to have said (in Birmingham Canal Company v. Lloyd, 
18 Yes. 616.) he could only have meant that, &c. <&c. . . . Lord 
Eldon cannot have meant that — " 

P. 240. (Lord Chancellor.) " Much may, no doubt, be said 
against the accuracy of many of the reports in Dickens."^ 

P. 250. (Note on Wright v. Naylor, 3 Peere Williams, 162.) 
There seems to be some inaccuracy in what is attributed to Lord 
King by the report of this case ... for on reference to the 
Registrar's Book, it appears, &c. 

P. 261. (Note.) " In Cox's report (of Orby r. Hunter, 2 Cox, 
242.) it is stated that the infant was entitled, &c. ; but in Mr. 
Jacob's note of it, which is correctly extracted from the Regis- 
trar's Booky that circumstance does not appear." 

P. 323. (Note.) A fresh report given of a case (Dobson v. 
Lyall) on the ground that the statement of it in 3 Mylne & Cr. 
463. n. might lead to misapprehension. 

C P. Coopet^s Chancery CaseSy vol. i. part 3. 

P. 479. (Note.) " Atkyns (in P^rince v, Heylin) must have 
misapprehended what Lord Hardwicke said." 

P. 518. (Note.) " Lord Redesdale has said that the * Chan- 
cery Cases' are very incorrect; and Lord Manners has said the 
book is one of very doubtful authority." 

P. 528. (Note.) " Wheeler r. Trotter (3 Swanston, 174. n.) 
is printed by Mr. Swanston from * Sir Clement Wearg's MSS.' 
The case could not in the lifetime of Sir Clement Wearg have 
made any part of a collection bearing his name, as it was heard by 



1 This case is not reported in a book of Reports strictly so called, but in a 
text book (Mitford*s Treatise on Pleading); but that is immaterial to the 
argument, as an established text-writer is considered quite as good authority as 
a reporter. 

3 With respect to the case before him, however, his lordship considered that 
the report might be trusted. 
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Lord Talbot, Trinity Term, 10 Geo-IL (1736), when Sir Clement 
"Wearg had been in his grave nearly ten years." 

P. 560. (Note on Jones v. Jones, 3 Atkyns.) " Atkyns m- 
forms us Lord Hardwicke said, &c. . . . If Atkyns be correct^ all 
parties would be at liberty, under that order, to examine witnesses 
again. . . . Can any practitioner credit that such a chancellor 
as Lord Hardwicke ever made an order allowing of such a 
course ? " &c. 

Bares Reports, vol. v. part 3. 

P. 451. (Note on Stone r. Theed, 2 Bro, C. C.) " Comparing 
the Registrar's Book with the report, a doubt may arise whether 
Lord Thurlow intended that the decree should be, as it was, finally 
entered. The report in Brown is confused, and the marginal note 
is incorrect . . . The concluding words of the report are not 
very clear. The passage should probably stand thus," &c. 

Collyer^s Reports, vol. ii. part 4. 

P. 626. (Note on Smith v. Green, 1 Coll. 555.) " To the minutes 
of the decree in that case as reported, add the following," &c. 

Robertson^s Reports, vol. i. part 2. 

P. 412. (Sir H. Jenner Fust.) « Powlet v. Freak, Hard. 1 1 1. 
is evidently not ivell reported^^ 

Ibid. House and Downs t?. Lord Petre, 1 Salk. 311. "This 
purports to be a report of what occurred in the Court of Delegates ; 
but to all who are conversant with the practice which obtained in 
that Court, it is well known the. reporter must have been indebted 
to another for all the information he had in respect of the decision. 
• . • The abstract of the case, a« reported, is," &c. 

Bail Court Reports (Saunders & Cole), vol. i. part 4. 

P. 223. (Cowling, arguendo.) " The King v. Reader, 1 Stra. 
531., which is the only authority, is an exceedingly meagre report, 
and can scarcely be caUed an authority.^ 

De Geo^s Bankruptcy Cases, vol. i. part 2. 

P. 315. (Note.) " The Lord Chancellor said that he wished 
to make an observation upon a statement reported to have been 
made at a former hearing of the case (p. 56.), &c. . . . The state- 
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ment must have arisen from a misapprehension of the counsd or 
of the reporter.'' 

DowUng and Lowndes' Practice Cases, vol. iv. part 3. 

P. 386- (Bumie, arguendo.) " The case of Lloyd v. Jones, 
as reported in Meeson S^ Welshy's Reports, is certainly an autho- 
rity against the plaintiff; but if the report of the same case in 
Dowling's Practice Cases be the correct one, there was a good 
ground for holding," &c. (Patteson, J.) " It seems to me that the 
report of Lloyd v. Jones in Meeson and Welsby must be the 
correct one ; for the judgment in the report of Dowling proceeds 
on the ground," &c. 

Thus, on no less than sixteen different occasions^ within the 
very confined period to which we have limited ourselves ^ 
have doubts been thrown on the mere correctness of different 
reports ; that is, doubts whether they are or are not accurate 
representations of what was said or done during the progress 
of the cause; besides this, our system, with an almost pro- 
digal liberality, allows of doubts whether the judgment be 
good law ; doubts whether this or that remark was judicial 
or extra-judicial ; doubts whether a decision was founded on 

* We have preferred giving these instances to malcing a seleetion of mofe 
striking ones from a wider range ; for an argument like ours is generally only 
weakened by any attempt at sdeetion of instances, which the reader (not perhaps 
without reason) is apt to suspect not to be a selection at all, but the whole case ; 
instead, therefore, of giving what might appear a weak induction, we have 
thought it better to give a nearly exhaustive induction from a very small por« 
tion of the whole subject, and to appeal (as we do very confidently) to the 
experience of our learned readers to say whether that is not a* fiur specimen/ 
Those who wish for a further collection of examples may consult Mr. George 
Farren's " Handbook." After what we have just said, we will not adduce the 
following extract from Mr. Twiss*s ** Life of Lord Eldon ** as part of our argu- 
ment; but we cannot resist laying it before our readers for their consideration : — 
« To Lord Eldon's retentive memory of law, Lord Thurlow*s fame is much in- 
debted. It is chiefly in Lord Bldon's judicial reminiscences of that great lawyer, 
that he is seen to his due advantage. His reported judgments are for the most 
part very imperfecHy executed^ and Lord Eldon may be said to have been in 
person the main depositary of the law of Lord Thurlow*s age.*' (vol. iii. p. 464.) 
The statutes of a whole reign falsified, and not trustworthy unless they are veri- 
fied by (not even the notes but) the retentive memory of a subsequent Judge 1 1 
This may or may not be strictly accurate ; but what can be said in defence of a 
system which is open to such imputations ? 
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this or that circumstance ; doubts whether a case has been 
overruled or can be ^' distinguished ; " doubts in such infinite 
and ingenious variety, that after spending a few hours 
among the Seports, the bewildered law-hunter finds himself 
in such a hopeless maze of utter stupifying scepticism, that 
he almost begins to doubt, with Byron, whether " doubt 
itself he doubting ; " — but with all these doubts we have 
nothing at present to do, except so far as they justify us in 
observing, that there are elements enough of confusion and 
difficulty in our legal system already, without the gratuitous 
addition of this crowning and all-pervading stroke of mys- 
tification, which makes our Courts, like Milton's Chaos, " by 
deciding" only " worse embroil the fray." It is like giving 
a man a guide through a labyrinth, with a warning that he 
can only be trusted where there are no turnings ; or sending 
a sailor to sea with a compass which is not to be believed 
unless its indications can be verified by other observations. 
The law depends upon the cases ; but what the cases are we 
can never with certainty affirm. 

Surely this is carrying to caricature point those qualities 
of "flexibility" and "adaptability to circumstances," t. e. 
uncertainty, which some respectable and respected persons 
look at with affection and pride in our jurisprudence, and 
desire to see preserved to us. Granting even that we ought 
to leave every thing indefinite so long as we keep in the 
abstract, yet when we come to the concrete, when we are 
driven into a corner, and an actual case has arisen which 
must be decided one way or the other, simple folks might 
perhaps imagine that that point at least was about to be 
settled for ever, and one more plot of firm ground redeemed 
from the ocean of confusion. But, no I The law is ferretted 
out, sifted, discussed, examined, and finally recognized, with 
infinite labour and ingenuity both of bench and bar, it is 
true ; but we take care that the glorious element of uncer- 
tainty shall remain to us notwithstanding — all this must be 
done without pryudice to our right to open up the whole 
question again at the very next opportunity ; and so we 
contrive that the result shall remain unrecorded^ or at best shaU 
be only recorded in a way so unauthentic that anybody here- 
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after shall be at liberty to accuse the record of inaccuracy, or 
explain it away, or altogether repudiate and deny it! 

What {(Parliament should act in a similar manner? What 
if, after a bill had been brought into the Commons, read a 
first time, read a second time, committed, read a third time, 
carried through as many stages over again in the Lords, and 
finally ratified by the Soyal assent. Parliament should take 
no further care of its offspring, and should leave the public 
to find out what the laws were as well as it could, out of the 
reports in the '* Times I " Imagine the Parliament Rolls being 
open to the same style of criticism as is now applied to the 
Law Reports, and the claimant of an estate suggesting that 
there must be some mistake in the engrossftient of the Statute 
of Limitations, or a convicted housebreaker contending that 
the Crown could not have meant that so trifling an offence as 
burglary should be punished with transportation I 

The mere statement of a system which is on the face of 
it so unreasonable and so inconvenient, should carry, one 
would have thought, its condemnation with it ; and we have 
more than once, while writing the foregoing remarks, been 
afraid that we were but weakening the force of the convic* 
tion we desire to create by any attempt to amplify or illustrate 
an absurdity which no ingenuity or eloquence of declamation 
could enhance. But John Bull, we remembered, though 
active-minded enough in some respects, is singularly apathetic 
in others; he tolerates long-established nuisances, with an 
amiable stupidity that is almost touching ; he won't see them 
until he is obliged, and then he declares that he likes them 
rather than not ; moreover, he is a practical man, and does 
not care a pin for neatness or consistency, provided he has 
the means of doing somehow what he wants ; and thus we 
find that a practice, which it seems to us almost like " gild- 
ing refined gold," to ridicule and condemn, has not only been 
endured with scarcely a murmur by the whole legal profes- 
sion for some centuries, and has even found its apologists 1 

Blackstone, we are glad to say, is with us : — 

" The decisions of Courts," he says, " are held in the highest 
regard, and are not only preserved as authentic records in the 
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treasuries of tEe several Courts, but are banded out to public vievr 
in the numerous volumes of Reports which furnish the lawyer's 
libraiy. These Reports are histories of the several cases, with a 
short summary of the proceedings, which are preserved at large in 
the record; the arguments on bojh sides, and the reasons the 
Court gave for its judgment, taken down in short notes by persons 
present at the determination. And these serve as indexes to, and 
also to explain^ the records, which always, in matters of conse- 
quence and nicety, the judges direct to be searched. The Reports 
are extant, in a regular series, from the reign of king Edward the 
Second inclusive, and from his time to that of Henry the Eighth 
were taken by the prothonotaries, or chief scribes of the Court, at 
the expense of the Crown, and published annually, whence they 
are known under the denomination of the Year Books. And it is 
much to be vnshed that this beneficial custom had, under proper 
regulations, been continued to this day ; for, though King James 
the First, at the instance of Lord Bacon, appointed two reporters 
with a handsome stipend for this purpose, yet that wise institution 
was soon neglected, and from the reign of Henry the Eighth to 
the present time this ta$k has been executed by many private and 
contemporary hands, who, sometimes through haste and inaccuracy, 
sometimes through mistake and want of skill, have published vert/ 
crude and imperfect (perhaps contradictory) accounts of one and 
the same determination.'^ (Commentaries, vol. i. p. 71.) 

Candour, however, obliges us, though with regret, to add 
that Mr. Serjeant Stephen, in his new Commentaries (vol. i. 
p. 49.), though he incorporates with his text part of the 
above quoted passage, yet omits the expressions of approba- 
tion of the attempt to restore the authorized reporters, and 
the remarks on the evil effects of the existing system ; from 
which, we fear, we must infer that he does not agree with us 
and hb great Father {nos et Rex noster) in this matter. This 
mere negative support, however, is nothing compared to the 
bold devotion with which that work so much more often re- 
ferred to than cited, we mean our excellent friend, the Law 
Dictionary i (article " Law Books,") rushes in to the rescue, 
and declares, with reference to Blackstone's animadversions, 
" This evil has, however, been since, in a great measure, 
remedied, by several periodical publications of reports of the 
cases determined in the courts of law and equity, soon after 
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the end of the terms in which thej were decided. The 
public encouragement given to these works," continues the 
loyal writer, '' seems a more adeq^uate mode of reward than 
royal munificence could devise, even in a reign distinguished 
for the patronage of learning and genius. And there is now 
every reason to expect that a plan so well supported will con- 
tinue to be adopted, so long as it shaU please Providence to 
preserve law and the courts of law in Great Britain." We 
need scarcely observe, that the real question is, not what is 
the most adequate way of rewarding a bookselling enterprise, 
but what is the best way of ensuring the authenticity of the 
reports, so long as it shall please Providence, &c. 

But let us just inquire, what is a Report? Can any one 
tell us how it is created, or what are its conditions? Is 
any note, taken by any body, a report ? It would seem so. 
On the other hand, will any amount of solemnity in the pre- 
paration make a report unimpeachable? It would seem 
not. Is publication necessary to constitute it an authority ? 
No : a manuscript case is, or may under favourable circum- 
stances become, more than a match for the best printed and 
most widely circulated decision in the books. Pure gold 
may be found in a dunghill; a coin from the Bank may 
be pronounced a forgery. A piece of bad law, like the 
** false Archimage " of some Gothic romance, may for 
long years assume the outward semblance of the rightful 
prince, be clothed in purple, be received with honour and 
reverence by the judges of the land, and dispose of the 
lives and fortunes of thousands ; till, at the appointed hour, 
forth steps the fated avenger from the mysterious cavern of 
some manuscript note-book, where he has been biding his 
time in an enchanted sleep, touches the impostor with the 
spear of truth, and, hey presto ! the spell is broken, the true 
heir is restored, and down tumbles the usurper, dragging 
with him all his friends, followers, and dependants, in utter 
confusion and dismay I How pleasant it must be for men of 
fortune to reflect that the tenure of their estates may depend 
on the chance turning up of the worm-eaten commonplace 
book of some fourth-rate old lawyer, whose statement of a 
point of law no one, perhaps, would have relied on for a 
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moment in his own day, but which becomes most important 
and trustworthy by the time it is a hundred years old ! 

This is not very likely to happen, certainly ; still, we say 
again, it is a contingency which our system admits of. And 
let us not be told that our declamations apply only to the old 
reports, and that it is practically well known which of the pre- 
sent publications are admissible or trustworthy, and which not. 
The old, it is well known, have every one of them their spe- 
cial character, and range through all the degrees of credibility^ 
from nearly infallible to very doubtful ; and it is not unlikely, 
that after they have been suflSciently tried in the furnace, 
each of the new, also, may hereafter have its allotted place 
in the scale ; but, without attempting any invidious classifica- 
tion, we will now simply ask, whether any one will under- 
take to make out a list of what may be fairly called citable 
and quasi-authentic reports. What liberality of defini- 
tion, even if it should include everything that is published in 
a blue-gray cover, would include such an authority as the 
following, to which, nevertheless, we find Mr. Justice 
Wightman thus giving considerable weight in a very re- 
cent case : " I am fortified in this view by the opinion ex- 
pressed by my brother Patteson in a case of Withy v* 
Gilliard, decided in Hilary term 1842, much relied on in the 
ailment, but not to be found in any of the reports^ though a 
short abstract is given in a work called the Legal Observer, 
and which I believe to be correct."* The "Times" we may 
not quote — at least not without a little smirk and an apo- 
logy; and is the character of the Law Journal and the 
Jurist very definitely settled? It it said, that they may 
with propriety be cited until the cases appear in the more 
regular reports, but afterwards not ; a rather singular posi- 
tion, which would lead one to suppose that credibility might 
be for a term certain, and could be allowed to run down, 
like a watch. Then there are the American Reports : these, 
it seems, may not be used as authorities^ but only by way 
of illustration, and as backers of an argument. How simple 
and satisfactory all this I 

» See 4 Dowling and Lowndes* Pnwtice Cases, 423. 
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Let us next consider the question in another point of view, 
which may, perhaps^ reach the sympathies of some of our 
readers whom our former arguments hare not affected* The 
voluminousness^ number, and expense of the reports of the 
present day are becoming a perfect nuisance, which, as has 
Deen truly observed, has increased, is increasing, and must be 
diminished. Without meaning any disrespect to the gentle- 
men at present engaged in furnishing us with notes of the 
proceedings in the Courts, it is only saying that both re- 
porters and publishers are mortal men, to say, that while the 
whole concern is a mere private speculation, of which 
the emoluments of course depend in a great measure on the 
quantity manufactured, the inevitable tendency of such a 
system must be to produce, and that it accordingly has pro- 
duced, a style of reporting &r more prolix, and a form of 
publication far more costly, than is at all requisite for any 
purposes except those above hinted at. Sometimes we have 
two rival sets of reports of the proceedings in the same 
court, both of which it is necessary to buy ; and always, as all 
the reports of each court are published together, every man is 
obliged to buy infinitely more matter than he wants. Half 
the space in a real property lawyer's book-shelves is filled up 
with cases of common law and equity practice; and the 
special pleader must in like manner be encumbered with half 
a hundredweight of registration appeals and settlement 
cases ^ ; sometimes (though not often, it must be owned) an 
important decision dies, and makes no sign; often, very 
often, imimportant ones are recorded, overlaid with *^ an in- 
finite deal of nothing ; " — and, in a word, tx) wind up this part 
of our subject with an argument ^^ adapted to the meanest 
capacity," a complete set of the English Reports alone now 
costs about 25/. per annuniy and, with the Irish, little less 
than 30/. ; being somewliere about one-sixth of the average 
income of those crowds of ardent and laborious pilgrims who 
are now struggling about the base of that steep and long and 
slippery mountain, that has a woolsack at the top of it I 

' Some advance in the right direction has recently been made in this respect 
by the separate publication of Railway Cases, &c. 
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Having thus, we hope, demonstrated that the present 
mode of reporting is absurd, and, what is worse, inconvenient, 
and, what is worst, expensive, let us shortly state the system 
which we desire to see established in its place. We shall be 
able to do so in a very few words ; we have nothing striking 
or original to suggest ; we hope, indeed, to gain some con- 
verts to our proposal, by observing that it is but a return to 
the ancient practice, as described by Blackstone in the pas- 
sage we have already quoted. Let there be one, or, if found 
necessary, two reporters attached to each Court ; they should 
be barristers, and be paid by a fixed salary, and have under 
them one or two short-hand writers. Let the Judges trying 
the causes point out what cases, or parts of cases, they con- 
sider proper to be reported^ ; of these, let the reporters work 
up complete but concise statements ; for this purpose they 
should be entitled (not by courtesy, but of right) to have 
copies of the judgments (when written), and to inspect the 
Judge's notes, the briefs, and all other documents produced 
or used in the course of the trial. Let these reports be then 
revised by the judges who heard the causes, receive their im- 
primatur, and be solemnly enrolled in the archives of the 
Court, the correctness of which no one of course would be at 
liberty to impugn. Copies should then be printed by the 
authorized printer to the Court, in as cheap a form as practi- 
cable, and it should be dbtinctly understood, that no cases 
would be allowed to be cited in court except those thus sanc- 
tioned, and as thus reported ; and that with respect to the 
cases left unreported, the Judges, in the exercise of their dis- 
cretion, considered that it was not expedient that they should 
become precedents to be referred to on future occasions.^ 

' As the judges would often not be able to say whether a case deserved to be 
reported or not until it had reached an advanced stage, or even not until after 
its conclusion, the reporters should of course take full notes, in the first in« 
stance, of all that passes in court. 

• To any of our readers who should consider that such a power of suppression 
ought not to exist, we recommend the following revelation from Lord Camp- 
beirs " Lives of the Chancellors ** (vol. iv. p. 458. note) : — " Harcourt seems 
to have given mortal offence to Vernon the reporter, who practiced as a counsel 
regularly before him, but tpitefidly auppressed his best decisions, and gives 
doubtful ones. See 2 Vernon, 664->688. . . . When I was a Nisi Prius re- 
porter, / hcul a drawer marked Bad Law, into which I threw all the cases whicli 
VOL. VII. R 
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In this stage of the question^ and in a piq)er which^ as our 
readers will easily perceive, is written merely in the hope of 
calling the attention of others possessed of more practical 
influence than ourselves, to the evils we complain of, and 
without any pretensions of being a complete and exhaustive 
treatment of the subject, it would be idle to enter into any 
details upon our plan, particularly as we really feel convinced 
(as the railway prospectuses in the good old times used to 
say) that ''the line presents no engineering diifficulties what- 
ever:" we would, however, just make one suggestion, which 
even our present reporters might avail themselves of with 
advantage, to the public at least, and possibly to themselves 
also ; it is this : that each case, as soon as the report of it is 
complete, should be published forthwith on a separate sheet 
or sheets, as is now done with the acts of parliament, vnthout 
waiting till others accumulate in sufficient quantity to make 
up a number ; this would both enable us to get iJie reports 
earlier, and to get the reports we want, without being obliged 
to take with them those which we do not want. The benefit 
of such a practice would be particularly felt in the case of 
appeals. 

To our new plan of reporting it has been objected, that, if 
the Judges are to be absolutely committed to whatever is 
attributed to them in the Reports, and are to be debarred 
from the convenient resource of being allowed to repudiate 
whatever bad law or imperfect reasoning may chance to slip 
from them, they will become so chary of their reputations, 
that, rather than run such a risk, they will leave oiF giving 
reasons for their judgments, or otherwise discussing the law, 
altogether, and confine themselves to barely pronouncing the 
decrees of the Court in favour of plaintiflT or defendant. Now, 
if it is really to be apprehended that the Judges will do this, 
the objection, we must admit, is a most serious one. We have 
already expressed our respect for the old maxim, ^'Lex plus lau- 
datur quando ratione probatur," — our conviction, in fact, that, 

BeetMJ to me improperly ruled.** We see, therefore, that a power of suppression 
does now subsist in full force ; and indeed it is obvious that a discretion in the 
matter ought to, nay must, be allowed to somebody ; and the only question is 
whether that somebotfy shall be a reporter, •« spiteful ** or otherwise, or the Court 
itself: a question to which it seems to us that there can be only one answer^ 
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unless it be so proved, it can scarcely be lauded at all, but is 
little better than an oracular puzzle, dead, dry, and unsatisfac- 
tory ; and we would sacrifice almost any thing, even a pet pro- 
ject, if its immolation were necessary to secure the continuance 
of so desirable a practice as the free statement by the Judges 
of the grounds of their judgments. But we cannot believe 
that the Bench would act so unfair and pusillanimous a part as 
that suggested. The principle, the condition of the common 
law, is tjiat of self-development ; its increase takes place, not 
so much by external application as by its own internal ener- 
gies, exerted in modes arbitrary and irregular indeed in 
appearance, yet in accordance with the general law which 
governs the whole mass. In this process of self-development 
the judges are the principal agents ; they are (to vary our 
simile) like the zoophytes of the coral reef, and it is their 
appointed task, by digesting, by assimilating, by working old 
materials into new combinations and modifications, to extend 
and improve the domsdn of law : they owe it to the public 
and to posterity, to add something to the common stock of 
learning and practical wisdom. These are as much the con- 
stitutional office of the Judge, as the settling of a dispute be- 
tween two litigants ; and we do not hesitate to say, that he 
who should confine himself to reading the pleadings, listening 
to the argument, and deciding for plaintiff or defendant, 
would be neglecting one half, and the most important half, 
of his duty. We cannot, therefore, admit the supposition on 
which the objection is founded; we cannot allow that it 
ought to be presumed (it would indeed be a piece of presump" 
tion, and a very insolent one,) that either childish vanity or 
anile caution will tempt the Judges of England to shirk 
their allotted share of the toil and responsibility of working 
the social machine. ^ 

• In Wight y, Ritchie, Lord Eldon ohsenred, that " It was always useful to 
state the reasons which influenced the mind of the Judge in giving judgment. 
If pronounced by a Judge from whose decision there lay an appeal, counsel, 
and the advisers of parties, had an opportunity of weighing well the grounds of 
the decision ; and when the matter came to the court of last resort, where the 
principles were settled which must regulate the decisions of inferior tribunals, it 
was their duty to consider all the principles to which facts in all their varieties 
might afterwards be applied." (2 Dow, 383.) And again in Butcher v. 

R 2 
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But again, it may be said by those who are ready to cry 
** a job " whenever patronage is given to any public officer or 
department, that the appointments will be made a provision 
for Judges' younger sons ; and that the reporters, being paid 
by a fixed salary, and enjoying a sort of monopoly, and 
therefore freed from the strong necessity for producing good 
reports, arising from the fear of rivalry and direct pecuniary 
interest, will gradually become more and more negligent of 
their duty, until the office at last sinks into a mere sinecure. 
To this we answer, that the reporters' duties will be far too 
constant, and far too important to, and closely watched by, 
both the bench and the whole body of the profession, to 
allow of their being long neglected, or performed in a slo- 
venly manner ; and (if it must be presumed that ** honour- 
able men " need the incitement of purely personal motives to 
tempt them to do their duty) we may add, that such might 
still be found in the notoriety and position in public estima- 
tion which the character of reporter always gives to a 
barrister. The fear of jobbing, therefore, in the sense that 
incompetent persons will be appointed, may, we think, be 



Butcher, the same great authority said, « Upon a- suhject which has been so 
much the topic of discussion and decision, it would be a waste of time to trace 
the doctrine from beginning to end through all the cases, as has been my habit ; 
which I hope will produce at least this degree of service, that I shall leave a 
collection of doctrine and authority that may prove useful.** ( 1 Vesey & Beames, 
96. ) For the above extracts we are indebted to Mr. Twiss's " Life,'* vol. iii. 
p. 451. We must not, however, conceal that unfortunately some support for the 
supposition that the Judges would refuse, like Falstaff, to give their '< reasons ** 
upon this sort of << compulsion,*' is to be drawn from the custom of the Common 
Law Judges to return merely a certificate, without reasons, in answer to cases sent 
to them from Courts of Equity. To this we can only answer that it is an excep- 
tional case ; that the practice originated in a sort of huff, because Lord Eldon, 
when chancellor, " so carped at the reasons of JjoxA Kenyon and the other 
Common LiHw Judges, that they refused to do more than simply to give an 
answer in the affirmative or negative to the questions put to them *' (see Lord 
Campbell's Lives of the Chancellors, (« Eldon,'*) vol vii. p. 1S5.) ; and that the 
inconvenience of it is so universally felt and acknowledged, as to be a complete 
confirmation of the justness of our general remarks on the subject ; and that, 
therefore, there is but little fear that it will be extended beyond the circum- 
stances to which it is at present confined. It is, en the contrary, much more 
probable that the Judges will return to the " excellent custom '* (as Lord Camp- 
bell truly calls it) of giving reasons, introduced by Lord Eldon while Chief 
Justice of the Common Fleas. 
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dismissed ; as between competent persons, no doubt, favour- 
itism may be shown, as it may be, and is, in most other 
transactions of life ; and not a few of our readers will, 
perhaps, add, quite right too ; we will leave our opponents the 
full benefit of this objection. After all, one must trust 
somebody; and the character of the British Bench for 
integrity is generally considered, we believe, to stand pretty 
high. Besides, are we quite free from the risk of jobbing 
imder our present system ? We have heard whispers of a 
sort of tenant right claimed in the blue-gray cover of an old- 
established series — of a retiring reporter receiving something 
like a consideration for the good will of the business and 
connexion — of a little partiality shown in the admission of 
junior partners to the various firms. All this, however, by 
way of retort rather than of attack. As to the advantage of 
rivalry y and the propriety of encouraging it in these matters, 
we confess we are sceptical ; it seems to us that it does more 
harm than good. The scramble for cases; the unseemly 
race to be " out first ; " the favour shown to one set of 
Reports, and denied to others ; with their necessary conse- 
quences of hasty and inaccurate reporting, mistrust and ill- 
feeling — are great and acknowledged evils, resulting from 
the present system of free competition, and which are not, 
in our judgment, compensated for by the only benefit it can 
produce, that of stimulating the vigilance and activity of 
the reporters. As we have shown, there is a sufficiency of 
other stimulants to exertion, independently of this ; and we 
believe that a well-regulated and well-watched monopoly, 
such as we ai'e advocating, would be a far better thing for 
the public. 

The power, again, ^ith which we propose to invest the 
judges, of removing a reporter who should neglect his task, 
and of immediately appointing his successor, would have a 
very beneficial effect. Now, it not unfrequently occurs, 
that as a reporter advances in his profession, and begins to 
have other avocations, he loses his anxiety about his Reports ; 
if not carelessly done, they at all events get in arrear ; and 
he may all at once throw up his office, leaving his publisher 
and the public in the lurch. We sometimes have to wait for 

R 3 
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years before we can get a good report of a material case; 
and now and then a complete "solution of continuity'' 
occurs in the history of the doings of our courts. All this 
would be avoided under our new system by the authority 
and right of superintendence given to the Bench. 

It may be mrged that the Judges will become less delibe- 
rate and cautious in their decisions, or, at all events, in their 
language, if the fear of " a chiel amang them " taking un- 
suppressible notes, is removed. We are not, as we have 
already hinted, of those who hold that nothing but selfish 
motives, or a fear of detection, will induce men of high station 
and established character to do their duty ; but, admitting 
to the fullest extent the desirableness of giving entire 
publicity to the proceedings of the courts of law, we must 
contend that such wiU be secured in all its integrity under 
our proposed system. In the first place, there will, of cotn*se, 
be, as before, the presence of the Bar and the public ; and in 
the next, there will be nothing to prevent any one who 
thinks proper to do so, from taking and publishing his own 
reports of the cases, either in the newspapers or elswhere ; 
which, it should be observed, would have just as much au- 
thority as the present reports have — namely, the individual 
character of the reporter or of the publication in which they 
might appear — to support them; and which (though not 
allowed to be cited in court for legal purposes) would still 
have their full value as evidence to convict any Judge of 
ignorance or improper conduct. If it be said, that such 
reports would not carry weight because their accuracy might 
be denied, we answer, so may that of any of the existing 
reports: so that, at all events, we should be no worse off 
than we are now. And, while we are on this part of the 
subject, we may mention one more bad effect of the entire 
independence of the reporter, and his want of connection with 
the Court, of which Judges have been heard, and with no 
little reason, to complain : it is this : that everything that 
falls from their lips is in an instant snapped up, written 
down, carried off, printed and published in a provokingly 
and unfairly literal way, which gives anything but a correct 
idea of the general views of the speaker, and is positively 
inaccurate, through a too great pretence of accuracy. When 
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we consider the free and almost colloquial tone in which 
pomts of law are often discussed between the Bench and the 
Bar, we must feel, that to treat every sentence that escapes 
a Judge in the course of the debate (as it may almost be 
called) as a deliberate judicial dictum, and to run away with 
it and thrust it into a report, ** without with your leave, or 
by your leave" (as the saying is), without giving the re- 
damitant author an opportunity of modifying or explaining 
it, or allowing him to say whether he intended and desired 
that that should be taken as a well-weighed and final ex- 
pression of opinion or not, is to subject the Judges to an 
ordeal which no human intellect can stand, and to which 
they ought not, in fairness both to themselves and others, to 
be exposed. We believe their lordships would consider im- 
munity from this species of annoyance cheaply bought at 
the price ofi the additional trouble of revision and correction 
which our plan would entail upon them, and which it has 
been suggested that they might refuse to undertake — an 
objection rather nominal than real, however, as it is well 
known, that, in point of fact, the Judges do now very com- 
monly revise the reports of their decisions before publication. 

But we need not carry any further this game of " Objec- 
tions" and " Responses." "We do not, of course, pretend that 
the plan we have proposed is altogether perfect, and that no 
faults can be found in it which, taken by themselves, may 
not have some weight. But we do contend that our new 
regime would be a very great improvement pn the old one ; 
and should these few and desultory observations succeed in 
calling the attention of that part of the public whom it con- 
cerns to the objections to, and the arguments in favour of, the 
two systems, our object will have been attained; and we 
have but little fear as to the result. 

To tell the truth, however, there is one sort of opposition, 
and a more solid and stubborn one than that of argument, 
which we do look forward to with some apprehension ; 
indeed, when we think of the vast dimensions and numerous 
garrison of the (paper) castle against which we are now (from 
^ convenieiit distance) shaking our solitary sword, we own 
we almost feel aghast at our own temerity ; and are half 

R 4 
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tempted to fall back upon the consolation of tlie decayed 
gentlewoman, who, being reduced to cry muffins in the 
streets, comforted herself with the hope that nobody would 
hear her I 



ART. n. — THE COUNTY AND SUPERIOR COURTS. 

The mode of administering justice in the new County 
Courts presents a contrast so striking to that in use at West- 
minster Hall, as to suggest some very serious considerations. 
It is difficult to admit the necessity of applying in one Court 
a highly artificial procedure to adjudicate upon a class of 
cases, and acknowledge at the same time they are satis- 
factorily disposed of in another under a process of the simplest 
possible description. That this difficulty is forced upon us 
by the present state of the law, it will be scarcely pos- 
sible to deny. If we enter in term time the Superior 
Courts of Common Law we find a formidable array of counsel 
engaged in arguing points of pleading practice and evidence 
of terrible significance to the suitors there, but which those 
in the Inferior Courts are permitted to disregard altogether; 
and as the matters decided in the respective tribunals often 
differ only to the extent of a few pence in the sum sought to 
be recovered, we are tempted to imagine that the refinements 
of the superior tribunals must be vexatious and expensive 
mockeries, or that justice as administered in the Inferior 
Courts exists only in name. 

We must, however, bear in mind that the new County 
Courts were established more for the purpose of dealing sum- 
marily with undisputed claims than for settling bona fide 
litigation. It was well known that a fearful expense was 
cast upon plaintiffs and defendants by applying the process 
of the Courts above to the recovery of small sums which the 
defendant did not dispute his liability to pay, but which he 
could not immediately discharge. It was thought that much 
good would be done if such cases could be at once adjudicated 
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upon at little cost, and without, form or ceremony ; and it 
was, doubtless, imagined that the County Courts would 
effect all this. It was not in the contemplation of the legis- 
lature to bring within their jurisdiction the decision of any 
important points of law, or to make any serious inroad upon 
those principles of jurisprudence which are the growth of 
centuries, and .which demand extraordinary intellect to master 
and apply. 

It remains to be seen, however, by its ultimate results, 
whether the mode in which bond fide disputes are disposed of 
in the County Courts shall confirm or disprove the necessity 
of adhering in the Superior Courts to the forms of pleading 
and the rules of evidence now so rigidly observed there. 
The experiment is in progress, and we do not propose here to 
prophesy its result. The main object of the present article 
is to consider the new forms of procedure with reference to 
the enforcement of debts, and to show how far the alterations 
they have brought about are or are not beneficial to the suitor. 
We believe it will appear that they are more useful when 
applied to disputed cases, than to those which present nothing 
for settlement but the time of payment, although to meet 
cases of the last description was the main object of the 
framers of the bill. 

To judge correctly of the value of an alteration we must 
have an accurate idea of the matter as it originally stood ; 
and we propose, therefore, to describe as concisely as possible 
what was the course of proceeding in enforcing payment of 
small debts before the County Courts Act came into opera- 
tion, pointing cut the alterations it has effected in each step 
as it is brought before the reader's notice. 

A plaintiff, under the old system, handed over the matter 
to his attorney, who filled up in his own office a writ, which, 
with the " praecipe " annexed, was taken to the proper officer 
of the Court out of which the process was issued, who, 
retaining the praecipe to be filed, returned the process 
stamped, a copy whereof would afterwards be served upon 
the defendant with the amount of debt and costs endorsed, 
and a notice that if the same were paid within four days all 
proceedings would be stayed. If the copy of the writ was 
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defective in any of these points it could be set aside^ and the 
defendant, notwithstanding payment of the costs claimed, 
might have them taxed if he thought proper. 

In proceeding in the County Court the plaintiff must, at 
his own expense, either in person or by proxy, proceed to 
the Court for the district where his debtor resides, provided 
it be not more than twenty miles distant; he must then 
furnish the clerk with particulars of his debt, who, there- 
upon, fills up a summons, a copy whereof is afterwards served 
by the bailiff on the defendant, the plaintiff paying certain 
fees, and receiving a note stating when the cause will be tried. 
The day fixed is generally four or five weeks from the date ot 
the summons. The case then rests until five days before the 
hearing, when, if the defendant think proper, he can pay the 
debt and costs into Court and put an end to the proceedings. 

The alteration effected up to this stage of the proceedings 
(and most of the actions for debts under 20/. there terminate) 
is most strikingly to the disadvantage of the creditor, and 
saves but little expense to the debtor. Instead of sending a 
note to his attorney, and having his money brought to him 
in his counting-house at the end of a week, the creditor has 
to go or send at his own expense to the district Court of the 
debtor, if within twenty miles of him, to obtain a summons. 
He will then have to wait some weeks before he can take 
another step, and if, at the end of that time, he be lucky 
enough to hear the money is paid into Court, he again makes 
his appearance there, and if he happen to have the necessary 
documents about him to enable him to receive the money, it 
will be handed over to him with all due respect and solemnity. 

There would be something to reconcile the suitor to these 
peripatetic labours if the extra trouble thrown upon him 
relieved him of the expense that attached to the old easy 
plan of suing a debtor. The most galling part of the matter, 
however, is, that he has to pay nearly as much in hard cash, 
in the shape of fees, as he would have had to pay to his 
attorney for issuing a writ in the Superior Court, and 
relieving him from all trouble in the business. 

It will not do to treat the loss of time to which the 
creditor is thus exposed as a light matter, when it is borne 



The County and Superior Courts. 249 

in mind how widely scattered are the various metropolitan 
Courts, and that in the country districts the plaintiff must 
travel to that in which his debtor resides, though it involve 
a journey of twenty miles. Plaintiffs are beginning to feel 
this grievance severely, and we know that many demands have 
in consequence of its existence been abandoned altogether. 

The issuing of the summons in the County Courts is a 
return to the ancient practice in the Superior Courts, long 
since abandoned as a matter of convenience to suitors and 
officials. Formerly the attorney presented to an o£Scer of 
the Court the " praecipe " containing the names of the parties 
and the cause of action — answering to the ^^ plaint" given in 
by the suitor in the County Court. It was the duty of the 
officer receiving the praecipe to make out the writ as it is 
now the duty of the clerk of the County Court to make out 
the summons on receiving the plaint. In course of time the 
attorneys, who knew perfectly well how the writ ought to 
be framed, filled it up beforehand, for the sake of expedition, 
and the officer of the Court, willing enough to be relieved 
from trouble, stamped as authentic the process drawn by 
another hand. In the County Court this convenient arrange- 
ment has not as yet been sanctioned; and instead of there 
being one central office, whence writs can be issued into 
every part of the kingdom, the County Court Act renders it 
necessary for the suitor to go to particular Courts, at the 
inconvenience and expense we have already adverted to. 

To show the advantage, in the scale of expense, of one 
tribunal over the other, we subjoin the costs of a writ in an 
action under 20/., and the expense of a summons for a debt 
ofl5i: — 



Superior Court 

Instructions 

Writ of summons - 

Bill and copy to endorse 

Copy and service - 

Fee ending" 

Letters, &c. 


£ 8. 

- 3 
. 12 

- 2 

- 5 

- 3 

- 2 


d. 

4 
6 



4 



County Court, 

£ s. d. 
Fee for summons and service 12 6 
Time within which action to be settled 
after issuing summons, four weeks. 



1 8 2 
Time within which action to be settled 
after service of writ, four days. 
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The fees paid on issuing the writ in the Superior Court 
are bs. 3d., and the service on the defendant must be per- 
sonal. If the legislature had reduced the outlay for stamping 
the writ» and given the same facilities for service as have 
been granted in respect of summonses issued under the 
County Court Act, the cost of a writ in the Superior Courts 
and the whole settlement of the matter through an attorney, 
might have been reduced to 1/. — being less than the fees 
now paid by the suitor in the County Court, independent of 
the pecuniary loss he may suffer in the shape of waste of 
time or travelling expenses. 

"We have, we think, clearly shown that where the action 
does not proceed further than the first stage, the creditor 
would find it to his advantage ^to proceed in the Superior 
rather than in the County Court We now come to con- 
sider the effect of the altered procedure in cases where the 
defendant, being unable to pay the debt, leaves the matter 
to take its course, offering no resistance whatever to the 
demand. ^ 

In such cases the advantage of the old over the new form 
of proceeding is more manifest than in those suits which are 
settled at the outset. 

In the Superior Court, at the end of eight days after 
service of the writ, the plaintiff delivers to the defendant a 
declaration, to which the defendant must plead in four days, 
and if he fail to do so, judgment is signed against him. The 
costs are greatly increased by this proceeding, as we shall 
show hereafter, but the suit is ended, and the plaintiff has 
not been called upon to sacrifice one moment of his time, or 
to put himself to any inconvenience or expense in proving 
his demand. In the County Courts, however, the case is 
very different. On the day appointed for hearing, he must 
go prepared to prove his case, although the defendant may 
not have the smallest intention of requiring him to do so. 
He has no means of knowing beforehand whether it is to be 



* It has been proved by returns obtained to ascertain the fact, that out of 
some thousand cases brought into the Superior Courts to recover debts under 
20/., not two per cent, proceeded to trial. 
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opposed or admitted, whether he is to be met with every 
objection that ingenuity can suggest, or to be allowed to 
take a judgment without question or dispute. He must 
therefore be prepared for a contest, and the expense and 
annoyance of this preparation, and the vexation of finding 
that it has been unnecessarily taken, is enough to make many 
a suitor forswear altogether a course of proceeding that so 
needlessly gives rise to them. 

Although the expense of obtaining a judgment in the 
Superior Court adds greatly to the costs of the writ, those 
of a hearing at the County Court add to the amount of the 
charges in nearly the same proportion : e.g. 



Cost of obtaining Judgment by DefauU \ 


The like in County Courts. 


in Superior Courts, 






£ s. d. 




£ 


s. 


d. 


Plaint - - - 1 2 6 


Instructions 


- 


3 


4 


Subpcena - - - 2 6 


Writ 


. 


12 


6 


*Loss of time, witnesses, &c. 15 


Bill and copy 


- 


2 





Professional attendance at \ ^ . ^ 
, . 15 
hearmg - J 


Copy and service 


- 


5 





Searching for appearance 


- 


3 


4 


Court fees on hearing - 1 6 


*Afi5davit of service 


- 


5 







* Entering appearance 


- 


6 





4 1 


Instructions for decIaratioE 


I 


3 


4 


• These expenses vary in every cpse, 


Drawing - 


- 


4 





in some they might be much heavier, 


Copy 


- 


2 





in very few would they be lighter. 


Rule to plead 


- 


1 


6 


Time within which judgment obtained. 


Particulars and copy 


- 


2 


6 


one month. 


Notice of declaration an^ 


}« 








copy and service 


4 







Drawing final judgment 


- 


3 


4 




Attending to sign - 


- 


3 


4 




Paid 


- 


8 







Entering on paper - 


- 


3 


4 




Like on roll and paid 


- 


4 


2 




Bill ofcosts and copy 


- 


3 







Attending taxing 


- 


3 


4 




Paid 


- 


1 







Term fee, &c. 


- 


10 








4 14 O 
* If the defendant appear, these items 

are not chargeable. 
Time within which judgment obtained, 

fourteen days. 



We Will assume, that the defendant on appearing admits 
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the demand, and leaves to the dedeion of the Judge the only 
real question in the cause, viz. when is payment to be en- 
forced. This, under the ^'anciea regime," was left to the 
forbearance of the creditor ; and we doubt much whether he 
feels at all grateful to the Goyemment for having transferred 
to other hands the prerogative of indulgence. The creditor 
may feel thoroughly persuaded that his debtor intends to use 
the time granted merely to make away with his property, 
but if the defendant can work upon the sympathy of the 
Judge, he can afford to set at nought his creditor's irritation, 
or even to provoke it, as the more it is exhibited the more 
likely will the Judge be to treat its object with indulgence. 
We are, nevertheless, not prepared to admit that the power 
conferred upon the Judge to grant time for payment, is in- 
judiciously bestowed. That it may sometimes be injudici- 
ously exercised there can be no doubt, and that it may 
occasionally aggravate the wrong a creditor endures from his 
debtor, is also pretty clear ; while it is quite as clear that in 
many cases it may enable a debtor to triumph and exult over 
his injured creditor. These evils, though serious, are, as we 
think, counterbalanced by the good produced from enabling 
an intelligent and impartial person to give indulgence where 
the case seems really to justify it ; and a relentless creditor, 
if left to himself, would exercise his rights with undue 
severity. 

Thus far have we traced the course of proceeding under the 
new act, without finding much to congratulate ourselves upon 
in the shape of improvement. We have seen that the pro- 
ceedings in undefended cases are much more dilatory than 
heretofore, almost as expensive in direct outlay, and that 
they inflict upon the suitor, in the shape of trouble and loss 
of time, a tax which he has personally to bear, and which is 
often heavier than all the authorised fees in the case put 
together. 

We have now to consider the effect of the new act upon 
disputed cases, and are happy to be able to express a firm 
conviction, that more justice has been obtained through its 
operation, than the most sanguine advocates of the measure 
ever supposed it capable of administering. 
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We have placed side bj Bide the costs of the Superior and 
the Inferior Courts up to the time of judgment by default, but 
here the parallel ends altogether. From the moment of a 
plea being delivered in the Superior Courts, the expenses begin 
to rise in a manner that would almost drive the suitors dis- 
tracted, could they ascertain from day to day the exact state 
of the bills of costs. It is useless to go into detail ; suffice it 
to say, if the action be tried before the sheriff, the costs are 
increased from about 47. 4^. to 127., 15/., or 207. ; while, if it 
be tried before the Judge of the County Court the expenses 
are not increased a shilling unless the case be adjourned for 
the production of further evidence. 

The saving of expense, however, is not that feature in the 
matter, agreeable though it be, which we most admire. We 
are spared the pain of witnessing the failure of justice which 
80 frequently results from a strict adherence to the highly 
artificial rules of pleading and evidence, which fetter the pro- 
ceedings in the Superior Courts. The matter is discussed and 
disposed of in an easy off-hand style, exactly suited to the 
cases that are adjudicated upon. The examination of the 
parties to the suit often clears up at once circumstances which 
can only be got at in the Superior Courts by a host of wit- 
nesses, whose testimony is after all too frequently obscured 
bj a long cross-examination, at once subtle and severe. The 
opportunity no longer exists for dishonest attorneys to make 
petty grievances the subject of ruinous expense to the luck- 
less offenders ; and the poor, on the other hand, are no longer 
shut out from obtaining satisfaction for aggressions committed 
against them by being mulcted in the shape of extra costs of 
the small damages awarded them. It is not too much to say, 
that many thousand cases have been satisfactorily disposed of 
in the County Courts since their establishment, which would 
have been given up altogether had the suitors been compelled 
to bring them before the superior tribunals. 

We know that these advantages are not without their 
drawbacks. A great deal of petty litigation has sprung up, 
which it would have been better not to have called into 
existence. This, however, is but the weed which springs up 
in the healthy soil. A far more serious evil presents itself in 
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the perjury which is frequently committed by the pai-ties to 
the cause : and which, although seldom Buccessful, must be 
kept in check by greater care being taken to secure its 
punishment than is now manifested. This is the more im- 
portant, as the liberty now given to the parties to give 
evidence in their own behalf, is that alone which prevents 
the County Court Act from beiug one of the most monstrous 
abortions that legislation ever produced. If the ordinary 
rules of evidence had been adhered to while the plaintiff was 
obliged to obtain at his own cost professional assistance to 
prepare himself with legal proof of his case lest it should be 
disputed at the hearing, the act would long before this have 
been obliterated from the statute book at the urgent and 
unanimous demand of the country. 

The characteristics of the County Court Act are simplicity 
in its process and finality in its judgments. It would seem 
that the legislature had considered the preservation of these 
points, at all hazards, as indispensable to the success of the 
measure. "We ourselves are of that opinion. It may be 
very true that the absence of all pleadings may occasionally 
produce uncertainty as to the issue to be tried; that the 
admission of interested testimony may sometimes give rise 
to perjury; that the absence of all power of appeal may 
compel a suitor to submit now and then to what may appear 
a tyrannical denial of justice ; but the cases in which these 
evils are suffered, bear no proportion to those which receive 
the immense advantages the new system has secured. 

It appears to us a fallacy to suppose that it is to the interest 
of the suitors for the courts of law to devote as much atten- 
tion to small cases as to large. There is a French proverb 
that disposes of the whole question, " Le jeu ne vaut pas la 
chandelle;" and our space will not allow us to use any other 
illustration of the argument. We, however, believe that the 
provisions of the new act are susceptible of considerable im- 
provement, and we will endeavour to show how, in our 
opinion, they may be advantageously amended. 

To render the County Courts satisfactory to the suitor, 
he ought to be relieved from the burden of conducting his 
case in person. We have already shown the trouble and 
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expense imposed upon him in bringing it to a hearing, while 
the fee allowed for professional advocacy is, if he require it 
at all, insufficient to procure that assistance which he ought 
in justice to be provided with. We protest against this, not 
80 much for the sake of the profession as for the benefit of 
the public The interests of a class must at once give way 
to the welfare of a community 5 and if by a salutary reform 
the fees of the lawyers are diminished, to resist it on this 
account would be an act of the grossest selfishness and dis- 
honesty. It is, however, idle to suppose that it is any 
advantage to a suitor to deprive him of the power of recover- 
ing costs fairly incurred in prosecuting his claim, and a 
moderate scale of fees ought at once to be arranged, which 
would enable claimants in the County Court at the cost of 
the defendant, to employ an attorney to manage the case 
throughout, if they felt it to be to their interest to do so.* 
We press this point the more, as the County Court fees now 
charged amount to almost as much as the costs heretofore 
paid to the attorneys in return for services which the County 
Court officials certainly cannot boast of performing. Over 
and above the injustice done to the attorneys, the suitors find 
it most unsatisfactory to have their business transacted by 
public officers rather than by persons of their own nomination. 
There is something in the relation of attorney and client, 
which gives to the former an interest in the matter intrusted 
to him, and to some extent secures his attention thereto. This 
is not always so with the fee'd functionary, — he cares 
but little about the result of the proceedings — his duty 
commences and terminates with the issuing the process 
and receiving the official payment, and he leaves* the suitor 
to work out the matter as he best can. The due payment of 
instahnents after the hearing, according to the order of the 
Judge, is usually a matter of no concern to his officers, and 
the difficulty imposed upon the creditor by the Court receiv- 
ing these periodical payments, while it takes no trouble to 
get them in, is already found to amount in many cases to a 
denial of justice. The Court now stands between the plain- 
tiff and the defendant as an obstruction, in the place which 
VOL. VII. s 
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which the attorney formerly occupied^ as the protector and 
enforcer of the rights of his client 

The necessity the siutor is now under to take his case to 
the district where the defendant resides is a nuisance 90 
perfectly intolerable, that it is idle to suppose it can be 
suffered long to exist A tradesman in Westminster can 
with much greater ease to himself sue a debtor Uvbg at 
Birmingham than one at Brentford. We shall not repeat 
what we have already urged upon this point The mode in 
which writs are issued in the Superior Courts must sooner or 
later be applied to the new system, and the convenience of 
the creditor be consulted rather than that of the debtor in the 
question of jurisdiction. 

The harassing and expensive necessity of being prepared 
with proof of every case at the hearing is one that arises out 
of the previous uncertainty as to whether the claim is or is 
not to be disputed. This might be obviated by requiring 
the defendant to inform the plaintiff beforehand what oourse 
he intends to pursue ; but we should thereby introduce the 
system of written pleading, which it was the great object of 
the act to get rid of. We can only suggest as a palliative 
to the evils attendant upon the present state of things, that 
the Judge should have no power to grant time to defendants 
in any other cases than those where they had eight days 
before the hearing given notice to the plaintiff that they 
admitted the debt, and would submit to such terms as to 
payment as the Judge should impose upon them. 

To check in some degree the perjury that every person who 
has witnessed the proceedings in the County Courts knows 
is almost daily committed there, we would suggest, that in 
all c«Bes where the testimony of plaintiff or defendant oon^ 
dieted, that the Judge should enter it upon his notes and 
require each party to aflSx his signature thereto, and that he 
should then require independent evidence of the facts upon 
which the parties differed. The deliberation involved in 
this mode of proceeding, and the preserving a record of the 
perjury which the guilty party would know he could never 
destroy, would, we think, prove a most powerful restraint 
against the commission of the crune. We would also 
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mggest that the oath of the plaintiff should never be taken 
in the absence of the defendant, in cases where he resides 
at a greater distance than twenty miles from the complainant. 
We know parties in London who have by leave of the 
Judge of a County Court, situated at a distance of three 
hundred miles, been called upon to appear there and answer 
a demand made against them. We have in our own mind a 
case where the demand was for 3/., aiffl for which there was 
as to a great portion of the claim no pretence ; but by the 
advice of the clerk who was communicated with on the 
matter the money was paid, as it appeared that the Judge 
would not receive written statements, that no costs would bo 
allowed for defending, and that the plaintiff's oath would be 
taken in support of the demand. 

The most difficult grievance to deal with is the absence of 
the power of appeal. We feel that were it conferred the 
Superior Courts would be almost overwhelmed with applica- 
tions upon matters which it would really be better for the 
party fancying himself aggrieved should not be disturbed. 
Still there is something almost intolerable in having to 
submit to what we consider legalized injustice. The feeling 
of indignation it arouses is one of the fiercest character, and 
will find some channel or other wherein to expend itself. 
If shut out from an appeal to a regularly constituted 
court o£ justice, a man wiU bring his case before one 
much less competent to judge of its merits, and the pub- 
lic at large will be called upon to sit in judgment on de- 
cisions which, from their being arbitrary, will be almost pre- 
sumed to be unjust. We have witnessed all this actually 
take place in the metropolis a very few weeks ago, when we 
might have found a tavern turned into a court of appeal, and 
the Judges personified by a host of tradesmen who considered 
themselves aggrieved by the principle involved in the decision 
complained against. 

The only modification that we consider can be safely 
recommended of the finality of the County Court decisions, 
seems to us to be the conferring upon the Judges themselves 
a power to reserve for the opinion of the Superior Court 
those points on which they themselves might feel a difficulty 

8 2 
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or doubt in deciding upon. We believe that had such a 
power been possessed by the able and impartial Judge of 
the Westminster County Court, he would of his own accord 
have left the Superior Courts to decide the points that were 
urged before him in the case we have alluded to ; and the 
defendant in Lord Bury w. Clark would thus have been spared 
the trouble and expense of calling a public meeting of the 
inhabitants of Westminster to consider his case, though he 
might, after all, have found but little pecuniary benefit or 
personal consolation from appealing to a higher tribunal. 

In the foregoing remarks we have endeavoured to confine 
ourselves to the consideration of the practical effects of the 
new act, and have resisted as much as possible the tempta- 
tion presented by the subject to discuss the principles upon 
which the practice of the Superior Courts is founded. We 
are satisfied that the experience of the profession and the 
public will justify the observations we have made upon the 
working of the new measure ; and we must leave it to the 
future to show how far the suggestions we have thrown out 
for its modification and amendment would, if adopted, remedy 
the evils which are now the subject of almost universal 
remonstrance and complaint. In our remarks on this im- 
portant measure, we have wished to pursue the line we 
have laid down for ourselves, as the steady friends of the 
principles on which it proceeds, but as wishing to see these 
rightly developed. 
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ART. in. — MONRO'S ACTA CANCELLARI^. ; 

Or Selections from the Records of the Court of Chancery ^ re- 
maining in the Office of Reports and Eiitries, In Two 
Parts. Part First containing Extracts from the Masters^ 
Reports and Certificates^ during the Reigns of Queen Eli- 
zabeth and King James the First. Part Second containing 
Extracts from the Registrars^ Books, from A. B. 1545 to the 
End of the Reign of Queen Elizabeth. By Cecil Monbo, 
One of the Registrars of the Court. 8vo. Benning, 

The revelations of Mr. Monro indicate a mind commendably 
devoted to the business of his Court and the duties of his 
o£Sce. As a diligent and experienced Registrar^ he has had 
many favourable opportunities of exploring the abstruse 
antiquities of the Court of Chancery, and has not been re- 
pelled from the inquiry by the labour which it involves. 
The preface gives us to understand that his materials have 
been extracted from documents, covered with the dust of 
nearly three centuries, which repose in the " Report Office." 
Mr. Monro became anxious to know the contents of these 
venerable collections, and imposed upon himself the task of 
examining them. The result has been the present work ; of 
which we must observe, that while it contains much valuable, 
instructive, and curious matter, the amiable and pains-taking 
editor, animated by an over-love of his subject, has, here and 
there, inserted some few articles, either trivial or of ques- 
tionable significance, which might well have been omitted, 
and which, in fact, should have been suffered to continue 
undisturbed and unnoticed in those appropriate resting places 
where they have so long enjoyed oblivion. 

There are, however, things in this volume which not only 
throw light on many points of the modem practice of the 
Court of Chancery, but which may serve most effectually to 
assist the legislature in the improvement of our legal insti- 
tutions, by showing that the work of amendment will be in a 
great degree the work of restoration. 

s s 
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Not a few of the blemishes which exist in our judicial ma- 
chinery, as well as in the frame of our government, have been 
the result of an unhappy and ill-considered deviation from 
the ancient standard. To this cause, for example, may be 
referred the circumstance, that we have now two co-ordinate 
and independent appellate jurisdictions in the last resort; an 
anomaly not only unknown and unheard of in any other 
country, but unthought of in this^ till the time, when, under 
the Tudor reigns, the Privy Council, formerly annexed and 
ancillary to the House o Lords, became a separate tribunaL 

But of all the precipitate and unfortunate changes ever 
introduced into our judicial establishment, there was none so 
fatal in its consequences as the separation of the temporal 
and ecclesiastical tribunals. It was not until after the Con- 
quest that the maxim, sacerdotes a reffibus honorandi suniy 
nonjudicandi, was established in this country. And thia was 
the doing of William the Norman, who was supported by the 
clergy, whom he liberally endowed. He it was who prohi- 
bited any spiritual cause being tried in the secular courts, 
and commanded the suitors to appear before the Bi^ops, 
whose decisions were governed, not by the lex terra^ but by 
what is called the jus canonicum ; invented, we are told, by 
sour ecclesiastics, at a time when the ignorant Ifcity were 
plunged in the lowest superstition. 

Nearer our own day, another disjunction took place. The 
. Court of Chancery, from causes which we shall not now stop 
to examine, had gradually assumed a two-fold aspect. It 
was, in the Flantagenet reigns, a court both lay and spiritual. 
This is indisputable. When the practice of 'appointing 
Bishops to be Chancellors ceased, we immediately find indi- 
cations of a contest of jurisdiction between the two tribunals; 
for the partitions which formerly divided the Chancery and 
Ecclesiastical Courts were infinitely thinner than at present. 
And see the consequences of the gradual alienation which has 
ensued. The discerning and thinking public are now una- 
nimously agreed (whatever may be said to the contrary in 
Doctors Commons) that these Courts ought forthwith to be 
amalgamated ; and this, accordingly, has been the scheme of 



Monroes Acta Oancettaria. 261 

all the ministers tliat have been in office during the last 
fifteen years, whether Tory, Conservative, or Liberid. 

It 16 with a view to this object, that we consider the 
labours and disclosures of Mr. Monro to be at the present 
crisis peculiarly seasonable, because there is no argument 
more potent in favour of a great change than that which, 
besides demonstrating its utility, shows also that the thing 
proposed is not an untried novelty^ but is, in fact, a revival of 
an ancient institution. This argument, backed by other 
manifest advantages, gave popularity to the County Courts* 
scheme, — a scheme which, had it not been sanctioned by the 
practice of our Saxon forefathers, would have been opposed 
with all that determined pertinacity which the sober good 
sense of the people of England discovers when resisting 
Tnere innovations. 

Let us take a few specimens — and we have space but for a 
few — in illustration of what we mean. To begin with causes 
for the recovery of tithes. These had been for a long period 
dedded in the Courts of Chancery and Exchequer. The 
jurisdiction of the latter Court in such cases ceased with the 
Act 5 Vict. c. 6. ; and that of the former, which stDl exists, 
has been but rarely resorted to since the Tithe Commutation 
Act, 1 & 2 W. 4. c. 100. Both these jurisdictions are re- 
ferred to as having cognizance of tithes in the work before 
us; Mone v. Bane (a.d. 1593, Act. Cane. 642.); while any 
jurisdiction of the Queen's Bench in such matters is expressly 
denied. (Ibid. 643.) It would appear, however, that the 
Courts of Equity took cognizance of tithes specially, where 
the lands out of which they were demanded were holden of 
the Crown in chief; and two reasons are assigned for this ; 
1st. that it was ^^for the benefit of the Queenh Majesty that 
it should be so ; the Court of Chancery having the dispen- 
sation of her Majesty's own pre-eminent equity and absolute 
judgment, from which no subject is or can be excused ; " 
and, 2ndly, because " the assistants of the Court are civilians,*' 
and " therefore competent judges of tithes'" (a.d. 1593), clearly 
mdicating that tithes were originally of Ecclesiastical cog- 
nizance. * The right and title to tithes generally , however, 

' See the case of Hill v, Osborne (a.d. 1599, Aot. Cone* 736.X wlMre a 

s 4 
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vrsB occasionallj committed to the hearing of the Court of 
Chancery ; and we would direct attention to a decree of Lord 
Keeper Sir Nicholas Bacon, pronounced 28th April, 1566 
(Pygot V, Onslowe, Act. Cane 358.), showing the practice 
of the Court and the form of a decree made on such an 
occasion. Thus : — 

" In the matters in variance between Richard Pygot and Fulke 
Onslowe, committed to my hearing by both their assents, it is 
ordered this 28th of Aprils 1566, upon the hearing of the matters 
by the assent of both parties, that the whole right and title of the 
tithes in question shall be committed to the order and judgment of 
Doctor Huycke and Doctor Yale, civilians; and further, it is 
agreed that, if, by their judgments, upon the sight of depositions 
and examinations taken either in the Star Chamber or in the 
King's (Queen's) Bench, it shall appear that the tithes ought to be 
paid, then the said Onslowe shall quietly have and possess the 
same, during the time of his lease, together with the arrearages, 
without let or denial of the said Pygot, or of any other claiming 
by or from him ; and, on the other part, if it shall be adjudged by 
the Doctors that the tithes be not due, that then the said Pygot 
shall hold his lands^ discharged of tithe, without trouble of the said 
Onslowe, or of any other for him ; and if the said Doctors shall not 
show their opinion and judgment therein before the 12th day of 
May next, that then it shall be lawful for the said Onslowe to 
prosecute his causes according to the order of the law, as he might 
have done if this order had not been made; and it is further 
agreed, that, if judgment shall be given of the right of tithes, in 
form aforesaid, that then either party shall be discharged of any 
costs to be demanded of other." (Pygot v. Onslowe, Reg. lib. B. 
1565, fol. 104.) 

If this form of decree be compared with one of the pre- 
sent day, these diflferences will be discernible. In the ancient 
decree, the Master (both the civilians named were Masters) 
is constituted Judge of the matter in dispute, whereas in a 
modern decree for tithes, the Master is only directed to take 
an account. Again, in the ancient decree a time is fixed 
within which the Master is to make his report, subject to the 
penalty of the plaintiff losing the benefit of his order (a rule 

tithe case arising in the diocese of Noririch is referred to the end and deter- 
mination of the Bishop, whose decision, however, is not to bind without the 
decree of the Court of Chancery. 
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of practice which perhaps tended to expedite proceedings), 
and the Court is more minute in following out the prospec- 
tive consequences than would be the case now. Accordingly 
in the ancient decree, further directions and costs are not re- 
served, nor is it, indeed, usual to reserve them in tithe suits 
even at the present day, although examples to the contrary 
do occasionally occur. ^ 

It was under the auspices of the great Lord EUesmere^ 
that the jurisdiction of the Court of Chancery with reference 
to legacies was established. We say establistied^ because the 
jurisdiction undoubtedly did exist at a much earlier period. 
For we doubt whether any one can point out the time when 
suits for the payment of legacies were deemed exclusively of 
ecclesiastical cognizance ; but if it appeared that maintenance 
in respect of legacies, or security for payment was required, 
recourse must be had to the Court of Chancery (a. d. 1608).*'' 

Thus by degrees the Chancery came to exercise, first, a 
concurrent, and ultimately, we may fairly say, an exclusive 
practical jurisdiction with regard to legacies. Accordingly, 
demurrers to bills for payment of legacies, on the ground 
** that the same being a legatory matter, and the plaintiffs 
should seek their remedy by order of the Ecclesiastical Laws, and 
not in this Court'' (a.d. 1 575), ClifFe v. Cliffe (Act. Canc.425.) ; 
or ** that a recai^ery of a legacy in this Court could not be 
pleaded in bar of any Ecclesiastical Court whatsoever " (a. d. 
1607), Wickham v. Dighton (Act. Cane. 109.), were 
gradually overruled. 

Another proof of what may be called the cognate character 
of proceedings in the Chancery and Spiritual Courts is 
derivable from the fact, that the validity of wills and testa- 
ments was formerly determinable in Chancery ; and there 
are cases showing that the practice often was to refer such 

' See " Seton on Decrees," p. 205. 

* This eminent man held the Great Seal for upwards of twenty years. He 
is one of the great names of Lincoln's Inn, yet has he no effigy in the hall of 
that society, where, however, we see wooden representatives of two Protestant 
hisbops, with mitre and crozier. The only Chancellor thus honoured is Lord 
Hardwicke, who was an alumnus of another Inn ! 

» See S. C. Act. Cane. 94. 
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matters to the Masters (a. i>. 1573), Lucas v. Bargis (Act. 
Cane. 398.), and mayor, &c., of Faversham v, Parke (Act. 
Cane. 410. A. D. 1574), reserving further directions. The 
reasons appear to have been because the Masters were sup- 
posed to be of good judgment in the Civil Law (a. d. 1591), 
Cicill V. Countess of Rutland (Act. Cane. 618.). But this 
practice was not always followed, for in Browne v, Richards 
(A. D. 1600, Act. Cane. 761.), the validity of the will and 
administration mentioned in the plaintiffs bill seeming more 
meet to be decided in the Ecclesiastical Court than in this 
Court, it was referred to be there tried accordingly. And 
in Handall v. Lyttle-John (a. d. 1602, Act. Cane. 769.), 
a trial at law appears to have been directed touching the 
validity of a will, and the Court of Chancery fixes a time 
"for the hearing of the matters in equity reserved.^ * 

Another and most important and interesting head of 
jurisdiction, which the Court of Chancery appears formerly 
to have exercised, related to marriage and divorce* — matters 
now, and for two centuries past, exclusively of ecclesiastical 
cognizance. 

With respect to marrif^e, there are many instances to be 
met with in which the Court of Chancery acted as a Court of 
Reconcilement, taking on itself " to mediate a charitable and 
loving end between the parties." (Castillian v, Castillian, 
A. D. 1612, Act. Cane. 166.) In Comewall v. Abrahall 
(Act. Cane. 51.), the bill and answer in a suit relating to a 
matrimonial dispute having been referred to Dr. Carew for 
his opinion as to what he thought meet to be done in the 
cause, he reported, after stating the substance of the pleadings, 

^' That it will be fitting that the suit be stayed, and that a commis- 
sion do issue to two individuals resident on the spot to call all parties 
before them, and to take such order therein that the married couple 
may be brought to live orderly, and the plaintiff (the husband's 
father) to make an allowance of so much, as, by the agreement, he 
ought to do ; but not to deliver the same to maintain them in their 
dissolute course of life, but rather to drive them to repentaiice and 

* In Leake ». Marrowe (a. to. 1575, Act. Cane. 440.), tre have an instance of 
a case on a will sent to the Judges, and a decision ofthe Court of Chancery on 
their certificate. 
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reconciliation in amendment of life, by withdrawing maintenance 
from them ; and so take order that they may either be reconciled, 
and lire as they ought to do, and becometh man and wife, or else 
see them so placed with such maintenance as the honesty of their 
lives shall deserve." 

This method of starving married couples into good be- 
haviour Lord EUesmere frequently adopted ; but with what 
success does not always appear. In Castillian v. Castillian 
the same Master (Dr. Carew) says, *^ Forasmuch as I found 
the cause to stand upon a variance betwixt the husband and 
the wife, the first care I took was to repair the breach between 
them.** He then states the circumstances of the case, and, 
after detailing his vain endeavours to persuade them to co- 
habit, finds himself compelled to admit his want of success — 
" chiefly from the obstinacy of the wife." The Lord Chan- 
cellor thereupon directs him to take the matter again in 
hand, which he did, but without effect. 

But these attempts at reconciliation by the gentle pressure 
^ the douce violence — of the Court of Chancery were not 
always unavailing. In Symons r. Burton (Act. Cane. 266.) 
we find two Masters (Sir James Hussey and Sir John Hay- 
warde) reporting to Lord Chancellor Bacon (a. D. 1618) as 
to an arrangement between a husband and wife, in the fol- 
lowing terms : " We thought fit that the said Martha should 
repair unto her said husband's house, where he dwelleth, upon 

Saturday, being the 20th of this instant February, in the 
forenoon of the same day ; wherefrom thenceforth continually 

they shall endeavour lovingly and peaceably to live and 

dwell together," &c. &c. 

In Staples v. Staples [(Act. Cane. 173.), Lord EUesmere 

(a.I). 1612) referred a case of this sort to the Archbishop of 

Canterbury. 

Thus much as to the reconciliation of married parties 

through the intervention of the Court of Chancery and its 

officers. 

With respect to divorce, we do not find in Mr. Monro's 

publication any evidence of the exercise of jurisdiction in 

Chancery. It is plain, however, that the Court, formerly, 

did pronounce decrees, such as are now only to be had in 
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'the Ecdeeiastical Courts. This appears by TothiU's Reports, 
where two cases, in the time of Hen. YIII., are mentioned, in 
both of which Lord Chancellor Audley pronounced sentences 
of divorce, ^ mensd et thoro. ^ 

Here, therefore, we see that in former times the Court ot 
Chancery and the Court Spiritual went hand in hand in the 
administration of justice. For, with regard to tithes, legacies, 
wills, administrations, marriage, and divorce, the jurisdiction 
plainly appears to have been concurrent. Now, without dis- 
cussing the causes which have occasioned the disrepute and 
unpopularity of the Ecclesiastical tribunals, we content our- 
selves with observing that Courts which came so near each 
other by their original constitution, ought no longer to be 
kept asunder. A junction would prove of benefit to both. 
It may be said that this would, in fact, involve the extinction 
of the minor establishment. It would, undoubtedly, merge 
in its greater and more prosperous rival. But this need not 
injure individuals. This would only be doing what was done 
in Scotland twenty years ago, namely, vesting the eccle- 
siastical jurisdiction in the supreme temporal tribunal of the 
country. 

Those who will look carefully into the work of Mr. Monro 
will find other evidences of the facts which we have stated; 
all of them yielding additional confirmation of the argument 
which we have advanced. 

To show that from this work light may be thrown on 
several points of modern practice, we will shortly direct 
attention to the remarks of Mr. Monro on the privilege of 
suitors to sue, when necessary, in fornid pauperis ; a privilege 
which, in other countries, stands on a foundation of justice 
and humanity, but which in England was introduced by 
statute. 

Thus, by the 11 Hen. 7. c. 12. poor persons are admitted 
to sue at law in forma pauperis ; and, by 23 Hen. 8. c. 15., 
are excused from paying costs, but shall suffer other punish^ 
ment at the discretion of the Judges, . These words are bor- 
rowed from the Canon Law, " si solvendo non fuerit^ alias 

> See TothiU's Reports, p. 61. ed. 1649, p. 124. ed. 1671. 
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secundum arbitrium judids discreti puniatur.^*^ It is some- 
what singular that the words " other punishment " have 
generally been held to mean whipping, or at least corporal 
punishment * The words of the statute of Hen. VII, seem 
to apply only to suits at common law ; but they have been 
long construed as extending to suits in Equity. We believe 
the earliest instance found in the Registrar's Book of an 
order for leave to sue in formd pauperis was in L. K. Sir N. 
Bacon's time (a.d. 1571), in the cause of Jefferis v. Cur win 
(Reg. Lib. B. 1570, foL 240.). The order in Pink v. Rum- 
bold (Act. Cane. 493., A.D. 1580), prescribes an oath of. 
poverty to be taken, the form of which, viz., " that fie is not 
worth the sum of five pounds^ his debts being paid^ is given 
(A.D. 1584) in WoUan v. Minse (Act. Cane. 535.).* In the 
same year, in Odlye v. Johnson (Reg. Lib. B. 1583, fol. 458.), 
in addition to the affidavit, it is stated that " xii of the best 
inhabitants of Bosworthe, where the plaintiffe dwelleth, have 
certified his poverty." A similar certificate was often re- 
quired. Sometimes the order was made on a simple allega- 
tion of poverty, as in Stopforthe r. Hanmer, 24th June, 1585 
(Reg. Lib. A. 1584, fol. 633.), and many others which might 
be cited. Sometimes the oath omitted the clause as to the 
debts being paid (Pay ton v. Rychards, 22 Nov. 1585, Reg. 
Lib. A. 1585, fol. 192.). We have at this moment before us 
references to twelve cases in the Registrars' Books, in the 
years 1585, 1586, 1587, and 1588, in which these words are 
wanting. In ^591, in addition to the plaintiff's oath, ^Hhat 
he is not worth five pounds," we meet, for the first time, 
with the words, " besides the things in question ;^^ Raynolds r. 
Medowes, 2l8t April, 1591 (Reg. Lib. A. 1590, fol. 470.). 
In one case, Warde v. Wade, 23d Nov. 1593 (Reg. Lib. A. 
1592, 3. fol. 619.), the plaintiff, besides the common form of 
affidavit, swears also to the Queen's supremacy. Soon after 
L. K. Egerton received the seals, we find (a.d. 1597) these 
words tacked to the order : — " With this promsion^ neverthe^ 

1 See Law Review, No. I. p. 74. • Ibid. p. 77. 

• This oath, which is not prescribed by the act of Hen. VII., was adopted 
from the practice of the courts of Common Law. 
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less, thai if the matter shall fall out against hinii then he is to 
be punished by pillory and whipping ;^^ Turvyle v. Turvyle 
(Act. Cane. 709.). This is the constructioii put on the 
words " other punishtnent,^ of the statute of Hen, VIII. 
Whether ^^wliipping" was ever actually inflicted it is hard 
to say. L. K. Egerton is said (Act Cane 131.) on one 
occasion to have ordered a woman to be whipped^ In Get* 
dard v. Gardyner (Act. Cane 690. ), a pauper plaintiff, having 
stood in the pillory, was excused from whipping ; but L. E. 
Egerton (a«i>. 1596) said, **ifhe vex any more in this sort in 
form& pauperis, then he shall, the next time, be whippedJ*^ The 
same kind of orders were made certainly during the period of 
the Commonwealth, as the Kegistrars' Books show. ^ We 
will only add to what we have said on this head, that paupers 
are still obliged to swear that they are not worth five pounds; 
and we would suggest whether, regard being had to the great 
change in the value of money since the first framing of the 
oath, it might not be worth while to alter its terms, so as to 
make it embrace a much larger class of persons than can at 
present take advantage of the statute of Hen. VIL " 

The faults of this performance we will shortly advert to, 
so that Mr. Monro may avoid them in the further prosecution 
of his labours. He adheres too closely to a chronological 
order, and has devoted himself too much to what is curious ; 
whereas, we think, he should make utility the chief and only 
^im of bis subsequent inquiries. He imagines, but we do 
not agree with him, that a book on tixe practice of the Court 
of Chancery may be made amusing as well as instructive. 
Hence, his notes are occasionally rather literary than legaL 
It was Sir Edward Sugden, we believe, who regretted that the 
genius of Bacon (which had shone with so much brilliancy 
on Uses) should have been diverted into the vain pursuits of 
philosophy. Mr. Monro, therefore, will not be offended 
when we advise him to be more sparing hereafter of such 
stories as he has given of the ^^ three daughters of Hooker," 
who, it seems, were suitors in Chancery, and of whom Mr. 
Monro remarks, that " it is melancholy to think that such 

I And see Sand. Ord. Cane. 2t8. 262. 



Monro's Acta CUtncettarui^ 869 

should be the fate (they were left destitute) of the children 
of a man of whose works a Pope (Clement VIIL) could say 
that there is in them " such seeds of eternity that they shall 
endure till, the last fire shall consume all learning." Now, 
l)arring the circumstance of the pontifical commendation (to 
which Mr. Monro attaches more importance than we do), we 
are not aware that there is any thing at all remarkable in 
the fate of these respectable spinsters. On the contrary, 
their case is the most common of all occurrences. Mr. Monro 
has furnished us with a fac simile of " the historian Hay- 
warde," which, he assures us, is more authentic than any 
previously published. But, unfortunately for us, we had never 
heard of this "historian" till we fell in with Mr. Monro's 
volume ; and we venture to say that the bulk of his readers 
will be in a similar state of ignorance. But, were this other- 
wise, what has it to do with the Acta Cancellariae ? Again^ 
Mr. Monro has indulged in an inquiry as to the correct spelling 
of ^the name of Sir Walter Rawleigh. This is clearly out of 
place, and utterly unsatisfactory ; because the heroes of the 
Elizabethan age (Shakspeare included) adhered to no rule 
in the spelling of their names. But Mr. Monro will say 
these are antiquities. To this we answer that the study of 
antiquities, like the study of nature itself, may be overdone. 
The criticism of D' Alembert on Clarissa was that of a man 
of sense, sb well as a mathematician : " II est bon d'imiter 
la nature, mais non pas jusqu'a Tennui." Human life, since 
the Deluge, is too short for inquiries into the items of a 
tailor's bill in the fourteenth century ; although, we believe, 
it was only very lately proposed to issue a Royal Commission 
in order to tell the world "what it cost in the Plantagenet 
reigns to clear the rust from a king's sword, and how much, 
he paid for his boots." Mr. Monro, however, sins but little 
in this way. Still we would counsel him to remember con- 
stantly that he is a Registrar, and that his work does not 
belong to the department of the belles-lettres. His ofiicial 
experience admirably qualifies him to compare the merits of 
the ancient and modern practice of the Court of Chancery ; 
but in the regions of light and frivolous literature, a Regis- 
trar may be surpassed by other men. Mr. Monro should 
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think of Bacon> and take care not to forfeit the commenda- 
tion of future writers on Vendors and Purchasers by deviating 
from his proper metier. Does Mr. Monro imagine that any 
Chancery practitioner is curious to hear about *'a certain 
"William Shakespeare^ not the Poet, but a connexion or cpn- 
temporary, an indifferent character from his youth np, and 
who may have been the real actor in some of the excesses 
now popularly attributed to his great namesake?" or does 
Mr, Monro think that the profession cares a rush for ** George 
Ruggell, who was perhaps the author of the * Comedy of 
Ignoramus?'" It is not by such investigations that Mr. 
Monro can hope to throw light on the obscurities of Daniell 
or Headlam. He will by and by come to the time of Lord 
Keeper Coventry, who held the Great Seal for fourteen 
years, and who we are told by Lord Hardwicke* "was very 
able, and contributed a great deal towards modelling the 
Court of Chancery." It will then and afterwards be Mr. 
Monro's business to make his extracts with a constant view 
to the existing constitution and actual working of the Court 
in the present day. To do this as it should be done, Mr. 
Monro (we are sorry to pronounce such a sentence) " must 
renounce the poets." Mr. Monro will do better service if he 
carefully extracts all those decrees which tend to throw light 
on the former powers of the Master as compared with those 
he now enjoys, on which he has already given some informa- 
tion. A present Master has been rightly compared to a man 
dancing on a board, who, if he steps an inch off it, gets a rap 
over the knuckles. 



* See "Letter of Lord Hardtricke" in the *«Iife of Lord Kamcs,'' vol. i. 
p. 246. 
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ART, IV. — LEGAL EDUCATION IN PRANCE. 

HAViNa recently deemed it our duty to bring before our 
readers the very imperfect state of our institutions for legal 
education in England, 4nd having in our last Number pointed 
out various strong and weighty considerations for endeavour* 
ing to improve these institutions, and given part of the evi- 
dence taken last session before the Select Committee of the 
House of Commons on the subject, we now think there may 
be some use in inquiring what neighbouring nations have 
done in this department. We shall not begin with Germany, 
whose splendid universities and libraries, and whose professors 
and WTiters, equally distinguished for their original talents 
and high cultivation of them, as for their persevering energy 
and zeal in laborious investigation, have contributed so largely, 
during the last sixty years, to the advancement of legal 
science. We shall, for several reasons, which will appear 
manifest in the sequel, commence with our more immediate 
neighbours on the other side of the Channel ; and we shall 
not shrink or abstain from the inquiry because the compa- 
rison may perhaps prove unfavourable to England. The 
British nation has long had so many solid grounds of self- 
congratulation in the superior advantages enjoyed under its 
free institutions, whether the government be denominated a 
limited monarchy, or an aristocratic republic, that no Eng- 
lishman need feel any grudge or degradation in admitting, 
that in some departments our neighbours surpass or precede 
us, or in availing ourselves of their experience, or in adopting 
a suggestion from their institutions, and, ultimately, perhaps 
improving upon the model. 

In France and the other continental countries, as well as 
in Britain, the teaching of law appears to have had its origin 
in the universities and colleges established during the middle 
ages, under the influence of the clergy, who were, in those 
ages, the most educated class of the community or natio», - 

These universities and colleges appear to have been founded 
under the authority of papal bulls, royal charters, charters 

VOL. VII. T 
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from large cities, princes, and other inferior dignitaries ; the 
endowments generally proceeding from the Crown or Govern- 
ment, the Monicipal Corporation, or wealthy individuals. 
It might be interesting to trace the history of the early 
schools of law in France, in their ancient universities and 
colleges, not only in Paris, but also in the large cities and 
capital towns of the provinces. And valuable information 
on this head is to be found in the elaborate, and, at the same 
time profound, work of Savigny on the European Uni- 
versities, in his History of Law in the Middle Ages * ; and, so 
far as regards France, in the abridgment from that work, 
made by the able editor or director of that respectable 
journal, the ^^ Bevue de Legislation," vol. ix., pp. 241. 401. 

But this is not the place for such erudite investigations. 
Our present object is chiefly practicaL And we shall confine 
our inquiry to the provision made in France for legal edu- 
cation during the present century. "We may only here 
observe, that the number of these ancient University des 
Lois, containing Faculty de Droit, was considerable — about 
fifteen ; that the most celebrated were those of Orleans, of 
Bourges, and of Toulouse; and the most ancient, that of 
iMontpellier. And we may add, that what was formerly 
considered a defect in France, as a realm or domain, and is 
said to have been only remedied by the Revolution, and the 
enactment of the several codes, appears to have increased the 
number of those separate schools of law. For, although in 
possession of a central and compact territory, France was 
certainly in former ages divided into various provinces, which 
long remained to a great extent independent of the Crown 
or supreme power, and were governed by different laws and 



. In these nearly independent provinces there had early 
arisen a comparatively Supreme Judicial Establishment 5 
according to the ordinary division of labour, in the progress 
o{ civil society, a certain portion of the population in these 
separate communities had devoted themselves to the study 
and practice of the law ; and this class of practitioners came, 

' Geschichte, vol. ill. Kap. 2h 
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in the ooursd of time5 to form assooiationsi and to be incor- 
porated, and to establish regulations for themselves, and for 
the instrttoti<m of their assistantSi who were in time to be 
their successors. 

Having thus Alluded to the fact, and to one of the less 
apparent causes, of there having existed in France numerous 
ancient F^cultes des Lois, not merely in the capital, but also 
in the large provincial towns throughout the kingdom, we 
proceed to notice, briefly, the chief enactments relative to 
legal education made during the present century. We are 
naturally anxious to derive our information from authentic 
sources, such as state documents, or the writings of authors 
of the first order. And, on this occasion, we do not think 
we need look farther, or can do better, than take the very 
able and lucid report made by M. de Salvandy, Minister of 
l^ublic Instruction, to the Commission des Hautes Etudes 
du Droit, in 1838. 

On the statements, in point of fact, in this official report 
we may completely rely. And it contains, besides, a very able 
discussion of almost all the questions which are likely to oc- 
cur, and of all the points which remain to be decided, in any 
attempt to form, or re-construct, and improve, schools of 
law, so as to render them eflScient. We shall not give a com- 
plete translation of the report \ for it is long, and contains a 
good many matters peculiar to France, which cannot be so 
interesting or useful to foreign nations. But we here pro- 
pose to extract its substance, as calculated to afford useful 
information to the members of the Inns of Court, in the dis- 
charge of their constitutional functions and duties ; and also 
to the members of any legislative committee who may be re- 
appointed, or of any royal commission which may be issued 
on the subject. 

After a sufficiently ample time allowed for deliberation, 
this subject was last year brought under the consideration of 
the Legislature, by M. de Salvandy presenting to the Chamber 
of Peers the draft of a bill on the teaching of the law, and 
the organisation of- the Faculties.^ And of the subsequent 

' See note at the end of this article. 
T 2 
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proceedings we hope to be able to give some account, if not 
in the present^ at least, in our next Number; as also of the 
views entertained with regard to those suggestions, which 
may not have yet been adopted by such dbtinguished lawyers 
as Messrs. Troplong, Giraud, Laboulaye, and Wolowski. 



1. Organisation or Constitution of the FacuUes de Droit, or 
Schools of Law in France. 

To begin with the commencement of the present century, 
the scliools of law, which were comprised within the precincts 
and plan of the ancient universities, were recognised by the 
General Law of the (14 Floreal, An, X.) 1st March, 1802, 
on Public Instruction, as making part, under the title of 
Special Schools, of the complete system of instruction which 
that law destined for the different classes of French society. 
The twenty-fifth article authorised the government to carry 
the number of these schools to ten ; each being to have four 
professors at most. The law subjected them, with all the other 
special schools, in order to insure order and discipline, to the 
high superintendence of their general inspectors of studies. 

By a principle which consecrated all the rights of pubhc 
power, the law reserved to the government, in an express 
manner, the faculty of introducing into the special schools all 
the improvements of which it should judge the organisation 
and constitution, or the plan of teaching, to be susceptible. 
This was a mode of giving strength to government, in order 
to insure all such ameliorations, that is to say, the interests 
of all, against the resistance of routine and of private interest. 

A special law, passed a short time after, that of the 13th 
March, 1804, determines the subjects to be taught; viz., the 
civil French law, in the order established by the Code Civil ; 
the elements of natural law, &c. ; the law of nations ; the 
Koman law, in its relations to, and connections with, the 
French law ; the civil law, in its connections with the public 
administration ; criminal law ; and the civil and criminal pro- 
cedure. It fixes, at sixteen years, the age of admission into 
the schools ; and prescribes three years, as the duration of the 
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course of studies for the licence, with a year more for the 
doctorship. It establishes an examination at the end of each 
of the first two years ; two examinations and a public act, 
or performance, at the end of the third and of the fourth 
year for the licence and the doctorship ; it institutes, besides, 
a course of special studies on criminal law and procedure, of 
which the duration is a year, and which is terminated by an 
examination, in consequence of which the individuals judged 
capable receive a certificate of capacity. In entrusting the 
examinations to the professors, it confers on the inspectors 
of the schools of law the right of assisting at them, and of 
interrogating the students; at the same time, it preserves 
their title to the' ancient doctors and licentiates in law in the 
French universities, under the burden of exhibiting their 
letter or diploma, or of obtaining an act of notoriety, as well 
as to the doctors and licentiates admitted into foreign univer- 
sities, upon the condition of six months' practice in the 
quality of advocates, or law practitioners, &c. ; in a word, 
it establishes the necessary securities for the maintenance of 
vested rights. It determines, at the same time, the pro- 
fessions and employments for which the studies of law are to 
be required; for example, the professions of advocate or 
barrister, attorney, solicitor, or law agent (avouS) notary, 
&c It increases to five the number of inspectors-general of 
the schools of law, and confers on them the duty of inspect- 
ing, each two schools, and of making presentations to the 
chairs becoming vacant or to be instituted. 

The decree of the 21st September, 1804, confirms and 
unfolds the provisions of the law of the 13th March. It 
arranges that the inspectors-generar shall compose a general 
council for the teaching and the study of law ; it determines 
the number of the professors for each of the schools, their 
obligations and their prerogatives; the council chooses a 
dean, by election from among its members, who presides at 
its deliberations, and at the public acts of the school. It 
fixes the number of enrolments (inscriptions) necessary for 
obtidning each degree in the schools ; four for the certificate 
of capacity, in criminal law and procedure, eight for the 
bachelorship, twelve for the licence, sixteen for the doctor- 

t 3 
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ship. It regalates the expenses of the studies of the ex* 
aminations and public acts« and their application; in fine^ 
it determines the dress {costume) which the professors and 
doctors of law ought to wear in delivering their lectures, at 
the examination and public performances, and the manner in 
which the lectures are to be deliyered. This decree fixed at 
twelve the number. of schools, and assigned the cities where 
they were to be established. But, as Turin, Brussels, and 
Coblentz, have ceased to belong to France, the number of 
these establishments has been reduced to nine, — Paris, Tou- 
louse, Strasbourg, Bennes, Poictiers, Grenoble, Dijon, Caen, 
and Aix, 

These two acts, or statutes, have served as the basis of the 
organisation, and of the plan of teaching of the schools of 
law in France for upwards of forty years. An InstructioHi 
dated the 19th March, 1807, contains detailed regulations 
for their execution. These regulations are still in vigour. 

The Organic Decree of the 17th March, 1808, which con- 
stituted the University (Imperial) conformably to the law of 
the 10th May, 1806, maintained the existing organisation, 
erecting the schools into Faculties. In that regime they 
formed the second of the five orders of Faculties which were 
created. They were to reckon upon special representatives 
in the council, which was placed at the head of the con- 
stitution of the university, in order to assist with its learning 
and knowledge the Grand Master, charged in terms of the 
decree with governing and regulating every thing. The 
general inspectors of law, conformably to these principles, 
by a decree of the 6th June, 1809, became inspectors-general 
of the university, representing the order of the Faculties of 
Law. 

Since that time, several ordonnances and diverse statutes 
have intervened, partly upon the administration, partly upon 
the discipline, rather than upon the constitution of the Facul- 
ties. The ordonnance of the 5th of July, 1809, called for by 
the disturbances, of which the return was then frequent in 
the schools, imposed on the young people new conditions of 
admission to the courses : it required certificates of assiduity; 
it established a mode of procedure, and pronounced penalties 
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of discipline against those whose conduct might be seriously 
reprehensible, Ia the view of putting an end to the abuse 
which was introducedj of postponing all the examinations to 
the end of the courses of studjs the ordonnanoe of the 4th of 
October of the same year fixed the periods at which the two 
first examinations behoved to be undergonCj yiz.^ the first 
after the fourth quarter^ and the second after the eighth 
quarter. 

The plan of teaching has also reoeived considerable modifi- 
cationSi in virtue of the faculty reserved to govemmentj by 
the law of the 1st of March^ 1802, of introducing into the 
special schools all the ameliorations which it might judge 
necessary or useful. The royal authority has enlarged, on 
repeated occasions, the circle of teaching in the greater part 
of the Faculties of Law ; and the government, before and 
since 1830, has constantly exercised the right which was 
reserved to it by the text of the law of the 13th of March, 
1804, of nominating, for the first time, directly, and without 
any competition (concours), the professors of the new chairs. 
This right, besides, has never been questioned. 

The ordonnance of 1819 upon the school of law of Paris, 
beside dividing the school into two sections, and doubling 
the greater part of the courses, instituted new chairs,-— 1. Of 
the Xiaw of Nations, and of General Public Law ; 2. Of the 
Code of Commerce ; 3. Of Public Positive Law, and of 
French Administrative Law ; 4. Of the History of Law, and 
of Political Economy. The ordonnance of 1822 suppressed 
these four chairs. The three first .were re-established iu 
1828 and 1829; that of Political Economy was so in 1830. 

In 1834, M. Guizot established the chair of French Con- 
stitutional Law. More recently the present minister (1838), 
in order to raise the study of criminal law, instituted a 
phair of Comparative Penal Legislation. The provinces have 
not been neglected. The plan of teaching, at first very 
limited, -has been completed successively : three Faculties 
only possessed the teaching of administrative law ; the pre- 
sent minister (1838) has obtained from the Chambers the 
necessary funds for extending it to them all. Now there 
are five chairs, with the same title8,:in each of the schools of 
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AiX) Caen, Dijon, Grenoble, Poictlerd, Sennee; those of 
Strasbourg and Toulouse have six ; Strasbourg has a course 
of the law of nations ; Toulouse of Flinch public law, the 
lost only nominal, as it has not yet been filled up. Paris 
reckons seventeen chairs, but which, on account of the duplica- 
tion of the courses of Boman law, and of the Code Civil, must 
be reduced to ten distinct chairs ; viz., as in all the schools, 
courses of the Koman law, of the Code Civil, of civil and cri- 
minal procedure and criminal legislation, of the Code de Com- 
merce, of administrative law,* — in additiota, a course of the 
law of nations, as at Strasbourg, and courses of the Pandects, 
of the history of the Boman law, and of French law, of 
French constitutional law, and of comparative criminal legis- 
lation, which Paris alone possesses. 

The first year comprehends the teaching of the two first 
books of the Code Civil to succession, and of the Institutes 
of Justinian. The second year comprehends a second ^rt 
of the Code Civil, the Code of Civil Procedure, the Code 
of Criminal Prosecution, the Penal Codes, and a book of the 
Pandects. The third year comprehends the remainder of the 
Code Civil, the more important matters of Administrative 
law, and all the Code de Commerce. The fourth year com- 
prehends the history of French law, of the law of nations, 
and the constitutional law. The students who aspire to the 
doctorship have a right to attend all the other courses of the 
schooL 

There are obligatory for the first examination, which takes 
place after the fourth enrolment (inscription)^ the two first 
books of the Code Civil, and the two first of the Institutes 
of Justinian : For the second examination, after the eighth 
enrolment, the second part of the Code Civil, the Code of 
Civil Procedure, the Code of Criminal Prosecution, and the 
Penal Code: For the third examination, or first for the 
license, which may be undergone after the tenth enrolment 
{inscription^ all the Institutes of Justinian, and the book of 
the Pandects, which the professor has explained: The last 
examination for a licence, the last part of the Code Civil, all 
the Code de Commerce, and the most important matters of 
administrative law, with some additions, which date from 
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1838. For the dootorship, two examinations are passed. 
The first turns upon the entire Code Civile and the matters 
of the course of lectures relative to the history of law ; the 
second, upon all the Boman law. The course of Comparative 
Penal Legislation is not classified^ — the minister has not yet 
regulated what concerns it. 



2. Numbers of Students. 

If from the constitution of the teaching in the Faculties we 
turn our attention to their respective population, it is to be 
remarked that Paris exceeds in the number of students as well 
aspfchsdrs; Toulouse, which reckons nearly 600 students, 
comes next; Bennes and Poictiers are of the same rank, reck- 
oning from 230 to 250 pupils. The other schools have only 
from 130 to 160 students; that of Strasbourg, which- has a 
course more than all the others, is the least numerous of the 
whole, in consequence of its frontier situation. 

The total number of young people, who in the present state 
of socifety (while the notaryship does not require the studies 
of law, — while they are not obligatory for the administrative 
career,) demand such studies at our schools, amount to 
5300; without counting the persons, attending the courses, 
who do not take enrolments, and who are usually distin- 
guished by the appellation of benevolent or kindly auditors. 
The Faculties had not in 1830 more than 3500 students, so 
that the augmentation has been 1800. Is this increasing 
resort due to the mode of teaching? Ought we to see in it 
a sufficient testimony of the zeal and celebrity of the pro- 
fessors? Ought we not also to seek for the cause, in the 
general tendency of society to raise itself; in the increase of 
activity, which is felt in all the classes of the population ; 
in the more lively impulse which the revolution of 1830, and 
the animated movement of our institutions, have impressed 
on all the serious studies, as on all the different kinds of 
ambition. 

Now that the principle of the equal admissibility of all 
the citizens to public employments has become, in France, 
a reality, at the same time as a constitutional right, people 
are more occupied with the desu-e of putting themselves in a 
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condition suoh ad to have the means of attaining all kinds of 
situations. On the other hand^ election being the only source 
of all participation in municipal and departmental affairs, as 
well as in political affairs, a greater number of families feel 
the necessity of resting their importance on personal merit. 
Many, from different causes, have retired, or kept back frgm 
the military career, where the advancement is disputed by a 
greater number of competitors, and from the employments 
of court, which no longer exist; and have resorted to the 
studies of law, which occupy the first years of youth in a 
useful manner, — which allow a longer time for the choice of 
a profession or business, — and which, besides, are necessary 
for the proprietor as for the administrator of affairs, and for 
the magistrate. In a word, the knowledge of the laws is a 
condition, a station of influence, in a country of discussion 
and legality. The study of law is not only, as formerly, an 
obligatory preparative for certain professions ; it has become 
a necessary completion of instruction for all persons, who 
aspire usefully to serve their country in the career of civil 
bffices. We shall have to examine, whether, for many pro- 
fessions, the obligation ought not to be enacted by statute. 

All these causes explain sufficiently the material, to use 
the expression, prosperity of the Faculties, But that cannot 
be sufficient for a government such as ours ; its solicitude 
ought to increase with the increasing importance of these 
vast establishments. The demands of public opinion, those 
which are carried every year to the tribune of the Chambers, 
their own proper experience and information have made the 
administration themselves feel the necessity of investigating, 
with care and authority, whether there be not abuses to re^ 
form in the existing regime, whether there be not ameliora- 
tions to introduce into it. It is to march to the attainment 
of this object with a firm and sure step, that the commission 
of the higher studies has been instituted, 

3. Present State of the Schools of Law. 

The commission, here continues M. de Sal vandy, ought 
first of all to observe, that, if the constitution of the schools 
of law has remained what it was at the commencement in 
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virtue of tbe law of the 13th March^ ISCM^ and of the deoree 
of the 2 let Sept. of that year^ there have takea place, out 
of the Faculties, changes which must have had upon their 
regime a detrimental influence. These events M. Salvandj 
here states at some length, but it is sufficient for our present 
purpose merely to mention them ; the cessation of the science 
of law to be specially represented in the Royal Council of 
Public Instruction ; the great neglect, under the Restoration, 
of the institution of the general inspectors of law ; and the 
fall, under the Restoration, of the rectorial authority into 
such a state of weakness, that the Faculties no longer recog- 
nised its pre*«minence. 

Thus, as must be admitted, continues M. de Salvandy, if 
some disorder was introduced into the schools, some relaza* 
tion in the discipline, some feebleness in the examinations ; 
if good practices sometimes fell into desuetude ; if it hap- 
pened on some occasions, that some professors believed they 
had a dispensation from watching in a direct and paternal 
manner over the labours of their students, from exciting per- 
sonally their emulation, from assuring themselves, by calls, 
of their assiduity, from animating their studies by not-written 
lessons, from making them improve themselves {fructifler) 
by interrogatories, from continuing the courses the num- 
ber of hours per day, and the number of months per ycar^ 
which the regulations had prescribed, we ought rather to 
wonder, that, by the sole power of their zeal for the fulfil- 
ment of their duties, the professors should havd every where 
midntained the order, the rule, and the science, in the degree 
at which we may congratulate ourselves we see them at this 
day. 

The irregular state of things, however, in so many respects 
in which we Were, could not last longer. In the circum- 
stances in which the country finds its^, when France, at 
the termination of her revolutions, settles herself at last, it is 
the duty of government to confirm, and to establish, and 
arrange all her institutions, in order to secure the days of 
repose and of progress which are promised us. In this 
general care, the studies, which exercise so much influence 
over the future destiny of nations, have a right to the vigilant 
attention of an enlightened power. The higher instruction 
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in particular has fixed the solicitude of the present minister ; 
he is occupied in reconstituting the Faculties of Theology ; he 
has re-oi^anised the teaching of medicine ; the teaching of 
the sciences^ and that of general literature, are going to be 
completed, thanks to the liberal vote of the Chambers. The 
science of law could not be neglected* Thus, law is to 
resume its place in the council of the imiversity. The 
Chambers have often expressed a desire for it ; the minister 
at the commencement of his administration has engaged to 
effect it. 

Already in expectation of the completion of the organisa- 
tion which, at no distant ["period will restore to the royal 
council its general and uncontested authority, he has restored 
to it the authority in point of discipline which that eminent 
body holds under the constituent laws of the university ; and 
it is found that its salutary jurisdiction has been first extended 
over the Faculties of Law. The rectorial authority has been 
everywhere confirmed ; and will be able to provide for daily 
wants. The general inspection has been re-established. At 
this moment (1838) a president of the royal court of 
Toulouse presides, in virtue of an express delegation of the 
grand master, under the title of inspector-general, at the 
competition (concours) opened at Toulouse. The royal council 
which had at first combated the views of the minister on this 
subject has since sanctioned them by its adhesion. 

The first idea of the minister had been to establish im- 
mediately the inspector-general authorised by statute; the 
objections of the council determined him to connect this 
arrangement (disposition) with a measure more important, 
and which will have more fruitful results, — the establishment 
of the commission of higher studies {des hautes etudes). 
This commission, the depository of all the interests of science, 
and representing them with as much authority as celebrity 
or pomp, will comprehend at first the general inspection in 
the number of its rights. It will then examine whether this 
is an attribute which ought to remain in its hands, or whether 
it may not be better to detach it from the commission in a 
regular and permanent manner, by the creation of special 
ofiices. But this will be only one of the points, which will 
'•'Mseive its anxious attention. It belongs to the general 
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organisation. What the commission will especially investigate, 
after having ascertained the actual state of the Faculties 
under the government of the existing rules, is the ameliora* 
tions which may be introduced into them, under the twofold 
point of view of their organisation or constitution, and of 
their (extent and mode of) teaching. 

M. de Salvandy proceeds to review the principal questions 
which ought to occupy the commission, under the twofold 
relation just mentioned. But this article is already of suf- 
ficient length. We shall therefore merely subjoin an enu- 
meration of these questions. And we shall reserve our 
brief notice of the discussion of these questions by M. de 
Salvandy, so far as they are not exclusively and peculiarly 
applicable to France, for an article in a future Number, 
when we may perhaps be able also to exhibit the views on 
this subject of some of the distinguished French lawyers 
before alluded to. 

Before concluding, we may remark, although it seems 
scarcely necessary, that, while we thus point out the ener- 
getic but prudent and judicious conduct of that depart- 
ment of the French government which is entrusted with the 
charge of l^al education, and recommend a disposition to 
profit by the experience of other nations, and the views of 
foreign lawyers, we are quite aware, and decidedly recommend, 
that, in the application and adaptation of such suggestions to 
the perhaps peculiar legal institutions of England, and to the 
feelings, views, and habits, of Englishmen, the government 
and legislature ought to be very much guided by the high 
talent, profound knowledge, and practical good sense, to be 
found on the bench and at the bar. And, rejoicing in the 
appointment of the lectureships lately instituted by them, we 
hope the Inns of Court will persevere in resuming still 
farther the exercise of those powers and functions, with which 
they are in truth invested ; and, for the exercise of which 
functions, indeed, these corporations appear to have been 
originally founded, and have their chief, if not only, lepti- 
mate existence. 

Enumeration of the principal questions suggested by M. 
(le Salvandy for the consideration and determination of the 
Commission : — • 
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I. Is the present plan of teaching, d^ective in p(nnt ot 
extent, from insufficiency in the number of churs or pro* 
fessorships? Ought new chairs to be founded in the pro- 
vinces or in the Capital? 2. After determining what chairs 
or professorships ought to filled up, ought the encjclopas- 
dical courses, usual in Germany and Italy, to be introduced ? 
3* Whether are the methods of teaching now generally 
adopted the best ? How may they be improved ? Whether, 
as at present, ought the professors to remain subjected to 
the text of the law, or whether would it be useful to intro* 
duce an order of teaching not so literal, and which could not 
be considered so much a matter of routine? 4. How, and 
to what extent, ought the Roman law to be taught ? Is the 
course of the Pandects necessary, or is it sufficient? Ought 
the course of the institutes to be placed at the commencement, 
or at the end, of the studies ? 5. What ought to be the form 
of teaching ? Dictating, interrogation, or examination of the 
pupils, written lectures ? 6. Whether should the mode or ex- 
tent of teaching be uniform throughout the kingdom or not? 
7. Ought the number of Faculties to be reduced or aug- 
mented? 8. Would it be expedient to distinguish the 
Faculties into two degrees or ranks, and to establish, in ad*^ 
dition to Faculties of Law, some appellation, which they might 
bear^ as has been done in medicine, such as secondary or pre- 
paratory schools ? Or should the first degree of teaching be 
given to them all ? 9. Can the police of the Faculties be im- 
proved ? What ought to be the power of the dean ? 10. 
What ought to be the mode of appointing the professors, 
whether direct nomination, or by election, after public ex- 
amination of the candidates by the Faculties, in a Competition 
of candidates or conconrs? Advantages and disadvantages 
of these modes? 11. What ought to be the rules of com- 
petition, or of the cancours? Whether should the exami- 
nation be by the whole professors of the Faculty ? What the 
proofs of ability and knowledge ? What the duration and 
extent of the examinations and trials ? Whether should the 
assistant professors or suppliants be mere substitutes or 
associates and fellows ? Perquisites or emoluments of pro- 
fessors for such examination of candidates? Whether a 
body of examinators going periodically through all the 
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f^acultled of tbd kingdom? 12. PrivilegeB of protestors: 
dignity? boarders in family? 13. Preparatory schools for 
young people; examinations; vacations? Duration of whole 
course of studies required? 14» Whether enrolment (m* 
scription) to be held sufficient to give title, or only actual 
teaching and study? 15. What should be the conditions 
for obtaining the licence to teach ; the bachelorship ; the 
dootorship? What are the professions for the exercise of 
which the study of law should be required ? Whether cer* 
tain degrees, or grades, for certain professions ? 16. Whether 
schools and Faculties for the acquisition of the various 
branches of knowledge requisite in the administration of 
public or national affairs, internal or external ? ^ 



* In the Number of the ** Revue de Legislation** for March last, M. £douard 
Laboulaye thus cornxnenees his ** Examen du Projet du Loi sur rEnseignement 
du Droit : **— » ** In presenting to the Chambers a bill upon the teaching of la^, 
and the organisation of the Faculties, M. de Salvandy abides by a promise made 
now nearly ten years ago ; and the fulfilment of which could not be longer de- 
layed without inconvenience. It was in 18S8 that the nomination of a commis^ 
sion, and the report of the minister called the public attention to a reform, which 
the government already considered as opportune. Some happy creations of pro- 
fessorships, through M. de Salvandy^ and through M. Cousin, prepared men*s 
minds for great improvements ; the public opinion was excited in favour of a 
reform, which interested, in the highest degree, the future fate of a science alto- 
gether French ; and if the ascension to power of M. Villemain disappointed the 
hopes which the memorable exposition of 1838 had excited, they have been re- 
vived with new vivacity on the return of M. de Salvandy ; especially when the 
tninister has been seen» faithful to his former views, to consult the Faculties, 
print their answers, re-assemble and preside over the commission on the studies 
of law ; in a word, prepare completely, and under the eyes of the public, this 
grave question, which now only waits for a judgment. 

** It is to M. de Salvandy that we owe the creation of chairs of adminis- 
trative law at D^on, Grenoble, Rennes, Strasbourg, and Toulouse ; as well as 
the establishment at Paris of a chair of comparative criminal legislation : it was 
M. de Salvandy who induced M. Ortolan, and several other eminent professors, 
to undertake the charge of publicly teaching the law. In his passage to the 
management of state affairs, M. Cousin founded the chair of general introduc- 
tion to the history of law, instituted annual prizes in all the Faculties, and 
endeavoured to open to the laureates the magistracy and the administration. 

*' M. Villemain obtained a vote from the Chambers for the establishment of the 
general inspection of the schools, proposed by M. de Salvandy. These mea- 
sures, ^vpurably received by public opinion, have exercised upon the teach- 
ing of law a happy influence, and given a new life to the Faculties in th« 
departments.** 
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So far for our neighbours : a word on our Own progress in 
this respect* We had occasion in our last two numbers to 
complain of the slowness of the Inns of Court, and more 
especially of Lincoln's Inn, in completing the scheme which 
they had themselves projected. (4 L. R. 444.) Whether the 
conscience of this last honourable Inn has been touched by 
our reproaches or moved thereunto by any other cause, we 
cannot say, but it has, since our last number, taken a step in 
advance by issuing the following important resolutions : -^ 

" Resolved, that students of this Inn having attained the age 
of twenty-three years, may be called to the Bar after the ex- 
piration of five years from admission, twelve terms having been 
kept, nine exercises performed, and certificate produced f>f attend" 
ance on two courses of lectures. Masters of Arts and Bachelors 
of Laws of the Universities of Oxford, Cambridge, or Dublin, and 
students of the Inn not being graduates^ but who on their appUca* 
tion are examined in law and pass a sufficient examixation, having 
complied with the requisition in respect of terms^ exercises^ and 
certificates^ may be called after the expiration of three years. 

" Eesolved, that the present rule do come into operation on the 
last day of this term, and that the students admitted before that 
day have the option of being called to the Bar according to the 
regulation now in force. Besolved, that this order be communi- 
cated to the other Inns of Court." Nov. 8. 1847. 

These orders, but more especially that part of one of them 
which places the student who has passed a sufficient examina- 
tion, on a level with those who have received a university 
education, have restored Lincoln's Inn to its pristine place 
in our affections. It is now Dux or Leader of the Inns of 
Court. And this is not all that it has done : it has in the 
same term elected Mr. Spence, Professor of Equity, an ap- 
pointment which we hail not only as having secured the 
services of a most learned and experienced lawyer and 
scholar, but of one whose sympathies we know to be in 
unison with the advance and development of the science of 
the law. 

Still, with every wish to praise, there is much, very much 
to be done by all these societies. 
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ART. v. — PRIVATE BUSINESS IN PAELUMENT — 
CONSOLIDATION ACTS. 

1. Reports of Select Committees of the House of Commons 
on Private Business. 1836 — 1847. 

2. First Report of the Select Committee on Private Bills. 
Ordered to be printed 14th Dec. 1847. 

Amokg the most distinguishing characteristics of recent 
legislation has been the growing attention of both Houses of 
Parliament to what is called the Private Business. This, 
which in point of extent has been long the largest branch of 
the duties of the legislatw^^ has at length come to attract a 
degree of attention in some sort commensurate with its im- 
portance, and a signal change has, in consequence, taken 
place -within the last few years in the tone and character of 
both the houses of legislature, but which is especially re- 
markable in the House of Commons. It is not, as has 
commonly been supposed, that the amount of this branch of 
the labours of the legislature has increased as compared with 
the public business ; on the contrary, it will appear, upon a 
slight inspection of the Statute Book, that the proportion of 
what are commonlv called Private Acts^ to the Public Acts 

* Tlie Select Committee on, Private Bilb, which sat in 1846, in their Report 
state, *< that in the period which elapsed from the union with Ireland to the 
termination of the then last session of parliament, nearly 9200 local and per- 
sonal bills passed into laws, and only 5300 public statutes." 

' In common parlance it is usual to speak of acts of parliament as divided 
into two classes, public and private ; the public being such as are of general 
application and which are brought into the House upon motion, the private 
being of a local or personal nature and brought into the House upon petition ; 
technically, however, the private acts are divided into three classes : — 

1st. Local and personal acts declared public and to be judicially noticed, 
such as acts for promoting town improvements, roads, canals, railways, 
harbours, lighting, waterworks, &c. 
2d. Private acts, printed by the Queen's printer, and whereof printed copies 

may be given in evidence, such as estate and inclosure acts 
3d. Private acts, not printed, such as name, naturalization, and divorce acts. 
VOL, VII. U 
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has rather decreased than increased of late years. If we 
take^ for example^ the last ten years of the reign of George 
the Thirdj and the first ten years after the passing of the 
Beform Bill, we shall find the proportions to be as follows: — 

50 Geo. in. to 59 Geo. m. 

Average number in each year of Private 

Acts . . - . - 244 . 

Average of Public Acts - - - 131 

3&4W.IV.to5&6 Vict. 

Average number of Private Acts * - 171 

Average of Public Acts - - - 100 

In the character or objects of the acts, there has been a 
considerable change during this period. Formerly the great 
bulk of the private bills consisted of road bills and inclosiire 
bills, and these bills were not of a nature to provoke much 
opposition from those who alone had the power of opposing 
them with efiect, inasmuch as the interests of these parties 
were always carefully provided for. The management of the 
private business was at that time, for the most part, in the 
hands of a few influential members; and although we cannot 
but suppose that practices similar to those so much com- 
plained of at a later period, .under the familiar name of job- 
binff, prevailed to a considerable extent, yet, as the managers 
contrived to conduct the business in a manner satisfactory to 
the select class before alluded to, it went on without attract- 
ing general attention — much grievous injustice being, no 
doubt, inflicted on the numerous small interests which were 
unable to make themselves heard ; and the rights of the pub- 
lic being almost wholly neglected, except in so far as they 
were protected by the vigilance of the chairman of committees 
of the House of Lords. 

When, however, bills to authorise the making of railways 
began to be brought forward (which at first were viewed 

This distinction has not been at all times the same. Prior to tlie 38 Geo. 3. 
the first of the above classes, viz. the local and personal acts declared puMiCy were 
treated as public acts, and printed in the volumes containing the public statutes, 
neither of the other two classes being at that time printed by the King's printer. 
From the 38 Geo. S.> the local and personal acts declared public have been 
printed distinct from the public statutes, neither of the other classes being 
printed until the 55 Geo. 3., when the present division took place. 
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mih great jealousy and dielike by the landowners, and were 
consequently always opposed), and still further, as the num- 
ber of these bills increased, and the competition of rival 
schemes added a new element of opposition, it soon became 
apparent, in the severe contests which took place between the 
parties promoting and opposing those bills, how utterly in- 
competent the House of Commons, with its then system of 
conducting the private business, was to deal with the ques- 
tions which were daily brought before it. Then it was that 
those scenes of jobbing took place, and that utter reckless- 
ness of what belonged to the character of legislators or of 
gentlemen was displayed on the part of some members acting 
on committees on private bills, of which the evidence taken 
before the select committees appointed to inquire into the 
manner of conducting the private business, unhappily, leaves 
no manner of doubt, and which, if continued, must have 
ended in so lowering the character of the House of Commons 
as to deprive it of all respect on the part of the public. 

It was fortunate that at this critical period a Speaker was 
selected to preside over the proceedings of the House of Com- 
mons whose great legal and constitutional learning, coupled 
with his laborious habits of business, and his firm yet cautious 
turn of mind, eminently fitted him to struggle with the grow- 
ing evil, and, so far as in a Speaker lay, to apply a remedy. 
Mr. Abercromby seems, from the first, to have been fully alive 
to the great importance of the private business, and to have felt 
it to be the duty of the Speaker to watch over the proceed- 
ings of the House, with regard to this branch of its business 
not less vigilantly than with regard to the other and more 
prominent department The practice which he observed 
from the first, of coming down to the House at twelve o'clock 
every day, where he was at all times accessible, not to mem- 
bers only, but to the Parliamentary agents, — taking pains in 
all cases in which questions upon the standing orders or other 
questions connected with the private business were likely to 
be made the subject of discussion in the House, to inform 
himself of the merits of the case, — had the efiect, not only of 
enabling him to assist the judgment of the House in its deci- 
sion on those points (an assistance which at that time, before 

u 2 
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the constitution of the Select Committee on Standing Orders 
presently to be mentioned, was of inestimable value), but was 
attended with this useful result also, that, haying thus be- 
come practically acquainted with the details of the private 
business, and with the working of the vast machine over 
which he was called to preside, he was the better prepared to 
suggest the means by which a remedy might be provided for 
the evils which were every day becoming more intolerable. 

We do not propose to go in detail through the history of 
the several reforms which, dating from this period, have from 
time to time been made in the proceedings of the House with 
relation to the private business. The revision of the Stand- 
ing Orders by a select committee appointed for that purpose 
(and since periodically continued); the establishment of a 
select committee on petitions, to whom were referred all 
petitions complaining of non-compliance with the standing 
orders, and whose proceedings were expected to be conducted 
with something of judicial strictness ; the establishment of a 
Select Committee on Standing Orders, to whom are referred 
all questions of dispensing, under special circumstances, 
with the Standing Ordars ; the placing of the parliamentary 
agents on a recognised and responsible footing; the gra- 
dual reduction of the number of members serving on the 
select committees on bills, and the establishment of regula- 
tions under which they were required to pledge themselves 
to abstain from voting upon questions as to which they had 
not heard the evidence: these (of which some account has 
been already given in this work) were, shortly, the improve- 
ments which the House, acting upon the recommendation of 
committees from time to time appointed to inquire into the 
means of improving the private business, adopted and em- 
bodied into its Standing Orders, and which, if they have not 
had the effect of rendering the machinery of the House of 
Commons perfect for the objects aimed at, have, at least, re- 
moved all the more crying objections. Canvassing is no 
longer practised among members of committees, and jobbing 
ceases to be heard of. The judgments of the committees are 
at least admitted to be given according to their means of 
knowledge, and the honour of the House is saved. 
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The practice of the House with regard to Private Bills 
as regulated by the Standing Orders made at the close of the 
last session (1847), so far as relates to the constitution of 
the Select Committees, is as follows : — 

The petitions complaining of non-compliance with the 
Standing Orders are now tried before officers of the House 
appointed by the Speaker for that purpose, called Examiners 
of Petitions instead of by the Committee on Petitions as here- 
tofore, the duties of that Committee having come to be 
considered strictly of a judicial nature, as already mentioned. 

All questions of dispensing with the Standing Orders (when 
the decision of the examiners is against the promoters of the 
bill) are, as before, referred to the Select Committee on 
Standing Orders. This reference is not made by way of 
appeal from the decision of the Examiners of Petitions. The 
matter is referred to the Select Committee on Standing 
Orders, as a committee having powers of a discretionary 
character, who, upon the facts found by the examiners, are to 
report to the House whether such Standing Orders as have 
not been complied with ought or ought not to be dispensed 
with, and whether in their opinion the parties should be 
permitted to proceed with their bill or any portion thereof, 
and under what (if any) conditions. 

To this Committee, also, are referred all petitions to the 
House praying to be allowed to dispense with the sessional 
orders, or to take some step in the progress of a bill at 
variance with the Standing Orders. 

The constitution of the Committee on the Bill, which has 
always been the great difficulty, and which, in the course of 
the last ten years, has undergone many changes, is at length 
settled as follows : — 

All the private bills, after being read a first time, are 
referred to a committee, called the Committee of Selection, 
which consists of five members, viz. the chairman of the 
Select Committee on Standing Orders, and four other mem- 
bers nominated at the commencement of each session. 

The Committee of Selection are to form into groups all 
railway bills, which in their opinion it is expedient to submit 
to the same committee; and they may in like manner, if 
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they think fit^ form into a group any opposed bills which are 
not railway bills. 

The railway bills (or groups) they are to refer to com- 
mittees consisting of a chairman and four members selected 
by them not locally or otherwise interested therein. 

The other opposed bills (or groups) they are to refer to 
committees consisting of a chairman and four members not 
locally or otherwise interested; and, if the bill (or group) 
specially relate to any one county or division of a county or 
borough, they are to add the members representing the same, 
or If more than one county, &c., such of the members as they 
think fit, provided that the number of members added in 
respect of local representation shall not in the case of any 
one bill exceed four. 

The Committee of Selection are also to fix the first meeting 
of the committee. 

Each member of a committee on a railway bill, and each 
of the members not interested of the committee on any other 
bill, is, before he can be allowed to act on the committee, to 
Sign a declaration that his constituents have no local interest 
in the bill, and that he will never vote on any question 
without having duly heard and attended to the evidence. 

The members added in respect of local representation are 
to sign a declaration that they will never vote on any 
question without having duly heard and attended to the 
evidence. 

No member of a committee on a railway bill, and no 
member not interested on any other bill, is to absent himself 
from his duties thereon, except in the case of sickness or by 
order of the House. 

Such is the constitution of the committees to which all 
opposed private bills are now referred. 

The unopposed bills are referred to a committee consisting of 
the chairman of the Committee of Ways and Means, together 
with one of the members ordered to bring in the bill and one 
other member, not locally or otherwise interested therein, 
appointed by the Committee of Selection. 

We doubt whether improvement in the constitution of 
the committees can be carried much further. We are aware 
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that persons^ whose opinions are entitled to great respect^ 
have thought that the duties discharged bj the Select Com- 
mittee on the Bill might be more satisfactorily discharged by 
a tribunal composed of judicial officers not being members of 
the legislature ; but we see great difficulties in the way of 
any such scheme. Were the duties of the Committee on the 
Bill simply of a judicial nature, as were those formerly dis- 
charged by the Committee on the Petition, we should see no 
objection to allowing those duties to be discharged by 
judicial officers, as has been done in the case of petitions 
complaining of non-compliance with the Standing Orders. 
But the duties of the Committee on the Bill are not of a 
judicial nature merely : they are inquisitorial and legislative 
rather than judicial. We do not see how a judicial tribunal, 
such as has been su^ested, could proceed in the execution of 
duties of that nature. A judicial tribunal is always supposed 
to be instituted to try some definite question. The insti- 
tution assumes that there is a law, and that the judges are to 
try a question of conformity or non*conformity with that 
law. But there is no law which determines the questions 
coming before the Committee on the Bill, or which defines 
their duties, except in so far as they are prescribed by the 
Standing Orders, which is to a very small extent only. They 
are all questions about a law to be made, the private acts 
being in the nature of exceptional laws, and the main 
question in each case being, first, the expediency of passing 
the proposed new law (which the committee inquires into 
under the form of votinff the preamble), and next, the limita- 
tions by which, if granted, it ought to be guarded. Now 
these are in their nature questions of judgment and dis- 
cretion, and not of law, and they could hardly be appropriately 
referred to the decision of a judicial tribunal. 

We are far from thinking that a committee of five mem- 
bers of either House of Parliament is in all cases competent 
to deal satisfactorily with these questions ; but, looking to 
the peculiar nature of the duties to be discharged, we are un- 
able to devise any more appropriate tribunal If the private 
business is to remain a part of the business of the legislature, 
and we confess that we are not prepared for so great a'con- 
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Btitutional change a^ would be involyed in its withdrawal, 
we do not see what better course can be taken with, those 
mixed questions (involving with questions of principle 
questions of disputed fact, and matters of detail) which cannot 
be conveniently discussed and decided by the whole House, 
than to refer them to a select number of the members of that 
House, chosen, we will suppose, with some reference to their 
fitness for the discharge of the particular duty devolved 
upon them, acting with the discretion which belongs to them 
as members of the legislative body, representing, as it were, 
that body in little, with greater aptitude for the examination 
of evidence and the discussion of matters of detail, but with 
the discretion and deliberative freedom belonging to the larger 
body. This, at least, appears to us to be the constitutional 
course ; and before this is departed from we think, at least, 
the experiment should be furly tried, how far a body so 
constituted, with all such helps as may legitimately be 
afibrded them (and which hitherto the Committee on the 
Bill have not had), may be enabled to discharge its duties 
in a satisfactory manner.^ The committees cannot hitherto 
be said to have had any fair trial. Duties have been ex- 
pected at their hands, and that without any assistance, 
which, as we shall presently show, it was utterly impossible 
that they shoidd be able to discharge. From a hu^e portion 
of these it is the object of the Consolidation Acts (the history 



' So fkrwe quite agree with the writer of this article. In the argument' 
which we have submitted to our readers on this subject, we have stated our 
willingness that a fair trial should be given to the Select Committee on the im« 
proved plan above stated, but also our opinion that judicial officers under the 
direction of parliament must eventually be appointed. But on this, as on all 
other subjects, we are desirous that the fullest discussion should take place. Of 
course we think so well of our own opinions, that this is the best mode of testing 
their soundness. It is to be observed, thai if the duties of the committee are 
materially lessened, if they have power to direct inquiries on the spot, as is sub- 
sequently proposed, /ws^, p. 314., and if a standing chairman on private bills is 
appointed, all these alterations may so improve the powers and constitution of the 
committee, as, in fact, to make it quite a different tribunal from the present one, 
and thus our object may be accomplished, although not in the manner that we 
have proposed. On the subject of the standing chairman of private bills, the 
evidence of Mr. Booth, the counsel to the Speaker, before tlie Committee oa 
Friv. te Bills of this session, is worthy of attentive perusal. vEd.. 
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and nature of which we are about to" state) to relieve the 
committee ; and when we see how much has been ac- 
complished by these acts of the task hitherto supposed (in 
theory at least) to be performed by the Committeie on the 
Biil^ our wonder is not so much that the committees should, 
have been imable to discharge the duties expected from them^ 
as that it should ever have been thought possible that they 
should be able to execute any such duties. 

Without some such aid as that to be derived from the 
Consolidation Acts, we hold it to be utterly impossible for 
any committee, however perfect its constitution, satisfactorily 
to discharge the duty hitherto expected from it ; we mean 
particularly that important, but comparatively neglected, 
branch of its duties which commences after the question of 
the preamble has been disposed of, and which consists in 
examining in detail the provisions of the bill. The object of 
these provisions is, on the one hand, to facUitate the accom- 
plishment of the purposes aimed at by the promoters of 
the undertaking, and, on the other, to guard against any 
unnecessary interference with private rights, and to provide 
that in all cases in which such interference takes place com-: 
pensation be made. It has been considered the duty of the 
committee to see that the bill contains those provisions. How 
was it to proceed ? Let us take the case of a railway bill, as 
such bills were drawn a few years back, and let us suppose 
it to be referred to a select committee of members, the most 
learned, the most upright, the most intelligent, the most dili- 
gent of any to be found in the House. We will suppose the 
preamble proved ; how was the committee then to proceed ? 
There was laid before them a thing called a Kailway Bill, in 
extent a folio volume, consisting of a confused mass of 
clauses, of enormous length and endless tautology, relating 
to a great variety of matters, and thrown together with- 
out order or plan; in short, to borrow a quotation once 
wittily applied by Lord Brougham to a like production in 
the House of Lords, a 

•• Monstrum horrendum, informe, inger.s, cui lumen ademptum,** 

There were clauses regulating the constitution and proceed- 
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ings of the company by which the undertaking id to be car* 
ried on. There were chiuses regulating the acquisition of the 
lands required for the undertaking. There were clauses regu- 
lating the construction of the railway^ and the management 
and working of it when completed. 

Under each of these heads endless questions might be 
expected to arise, affecting the interests of individuals whose 
property was interfered with, and those of the public gene- 
rally, all of which had to be considered and adjusted, and to 
provide for which would constitute a little code in each case* 
And who was to suggest these points to the committee on 
behalf of the public ? The promoters of the bill would of 
course be mainly anxious to secure to themselves as large a 
measure as possible of the powers necessary to enable them 
to carry on their undertaking, and could hardly be expected 
to be very careful to see that the exercise of those powers 
was guarded by provisions, framed with a due regard to the 
interests of the public, seeing that every such limitation 
would be at their own expense. 

The distinction in this respect between a private bill and a 
public bill is always to be borne in mind. The party bring- 
ing in the public bill is aiming at some public advantage, — 
he is proposing to amend a law for the general good. The 
party promoting the private bill, on the contrary, is aiming 
at some private advantage, and this often at the expense 
of the public. The proceeding, therefore, requires to be 
watched with an extra degree of vigilance on the part of the 
public. 

If we suppose the committee endowed with all the intelli- 
gence and all the industry that belong to mortal men, and dis- 
posed to do their duty, how was it possible, with the time and 
means at their command, that they could see that all the 
powers conferred on the promoters were duly limited and 
qualified, and all the provisions inserted which the protection 
of the rights of individuals and the interests of the public 
require ? 

Take as an example the clauses relating to the lands which 
the railway company are empowered to take ; how many in- 
ferests require to be provided for? There are lands in settle- 
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ment> lands in lease^ lands on mortgage^ copyhold lands^ lands 
subject to rights of common and charges of all kinds, lands 
belonging to corporations of various kinds, to trustees for 
charities, to married women, to infants, to persons absent. 
The interests of all these parties require to be protected, and 
can only be protected by provisions carefully prepared, and 
providing in detail for every case that can arise. 

How is it possible that any committee, however well dis- 
posed, however intelligent, however diligent, could adequately 
consider and provide for all these cases ? 

But committees are not of this laborious character, and 
cannot be expected to be endowed with this extraordinary 
degree of intelligence. And in practice it is well known 
that committees never attempted this elaborate examination 
of the bills. When the question of the preamble (which was 
commonly the great subject of contest) was decided, their 
labours were supposed to be mainly at an end. Some few 
questions might be raised by individual opponents of the bill, 
seeking the introduction of special clauses for their own pro- 
tection, and these, if not settled by compromise, as was most 
frequently the case, the committee must determine ; but fur- 
ther than this, except where special inquiries were referred 
to the committee, or special clauses required by the Standing 
Orders to be inserted, the committee in general did not trouble 
themselves. And it is no wonder ; their duties are quite suf- 
ficiently onerous, if they confine their attention to what is 
special in the bill before them, without attempting to deter* 
niine all the general law applicable to the undertaking, — a 
duty for which they must feel themselves utterly incompe- 
tent, and which ought never to have been imposed upon 
them. 

It is manifest, then, that if some expedient, more certain 
than to rely on the vigilance and intelligence of a select 
committee, were not resorted to for ensuring that the powers 
conferred by local acts were duly guarded, the j)assing of 
these acts would in a great number of instances be attended 
with the most flagrant violations of justice. 

Something of this sort had been aimed at by the Standing 
Orders, requiring certain clauses to be inserted in certain 
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billa. But these could reach but a very little way. This, 
however^ was all that had been in any formal or regular 
manner done for protecting the various interests which we 
have suggested prior to the passing of the Consolidation 
Acts. ^ 

It is true that matters were not in practice left quite so 
much to chance^ as^ for any provision to the contrary made by 
the Standing Orders^ might have been supposed. There did 
exist a set of precedents of the several kinds of bills in com- 
mon use, known about the House of Commons by the name 
of " Model Bills," which had sprung up of late years few 
people knew how ^ and which enjoyed a sort of mysterious 
authority among committees, and a certain degree of con- 
formity with which was supposed to be required, and by 
some committees was insisted on in the bills that came 
before them. And no doubt the use of these bills, imperfect 
and unauthorised as it was, did effect a very consid^able im- 
provement in the private legislation, and obviated some of 
the evils which had before existed. 

This was the state of things when the great increase in 
railway speculation, which began to manifest itself towards 
the close of the year 1844, forced on the attention of the 
Government the absolute necessity of taking some step for 
lightening and simplifying the labours of the legislature and 
its committees in dealing with the great mass of railway 
bills which were to be expected in the next and subsequent 
sessions. 

' The system of fcrcc 10*65, which had been Instituted some few years before 
this time (viz. a printed statement of the short contents of each private bill, 
with occasional remarks prepared by an officer appointed for that purpose by 
the Speaker, and circulated with the votes), could serve little further purpose 
than to enable committees more readily to seize the scope of the bills coming 
before them, and to point out here and there some glaring imperfection in a 
bill. Indirectly, the institution no doubt was attended with vei'y beneficial 
effects ; but as a correction of the evil discussed in the text it was almost in- 
operative. 

• It is understood that these bills were prepared by tlie respective counsel to 
the Speaker of the House of Commons and the Chairman of Committees of the 
House of Lords. They were printed by the printers to the House of Commons, 
with the sanction of the Speaker, but do not appear to have been ever atany 
time formally recognised by either House of Parliament. 
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Two courses were open to the House : the one was to put 
the model bills on an authorised footing; and, after perfecting 
them, to require them to be followed in all cases, by providing 
by the Standing Orders that every private bill, in so far as 
it departed from the authorised precedent, should on the face 
of it show the departure either by a different type or in some 
other manner, so that the committee might be able at a 
glance to see which of the provisions in the bill before them 
were in conformity with what had been before approved, 
and how much was new. The other was to pass acts in the 
nature of the Consolidation Acts, which are, in fact, nothing 
more than the Model Bills improved, and thrown into the 
form of General Acts, so framed as. to admit readily of incor- 
poration with the local bills. 

We do not purpose to discuss the comparative advantages 
of these two schemes. Whichever of them may have been 
the better, the adoption of one or other had become indis- 
pensable, and the government of the day selected that of the 
Consolidation Acts ; and we incline to think they adopted 
the best course. It has greatly the advantage on the side of 
expense.^ And it is also to be borne iu mind, that it is 
much more difficult to evade the operation of the provisions 
which we have shown to be necessary for the protection of 
the public, when they are contained in a General Act, and 
can be escaped from only by substantive clauses introduced 
into the local bill, expressly excepting or modifying any of 
those provisions, than if the whole are left to be inserted 
together in the local act. It is also not a slight advantage 
that these general provisions being contained in public acts 
are accessible to everybody, and thus parties whose property 

* The question of expense is by no means an unimportant one. Indeed, it 
seems doubtful whether, if the Consolidation Acts had not been passed, the 
necessary printing and ingrossing of the bills after coming out of committee 
could, in the years 1846 and 1847, at any expense have been accomplished 
within the time that could have been allowed for that purpose. Certainly it 
could not without a complete derangement of the printing establishments and 
ordinary business of the law stationers of the metropolis. Perhaps it were not 
to be regretted if the railway business in 1846 had in this way been brought to 
a dead lock ; but, at all events, it would have been not a very legitimate mode of 
correcting the evil of over speculation in railways. 
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is liable to be affected by any projected undertaking, know 
beforehand^ and without wuting for a copy of the bill, bow 
their interests are likely to be affected, and what is the com- 
pensation to be granted for any interference with then: 
property. 

The experiment was first tried with the railway bills, the 
great pressure being in that part of the Private Business. 

It became obvious, however, when the provisions usually 
contained in local railway acts were reduced into a general 
form, and classified with a view to being thrown into the 
form of a General Act, that a very large portion of those 
provisions were not more applicable to a railway than to 
various other kinds of underti^ings. These provisions were 
found to consist of three main classes or groups : one group 
relating to the Constitution and proceedings of the company 
by which the railway is to be carried on, — another to the 
lands required to be taken for the railway and works, — and 
the third to the construction and management of the railway. 
With regard to the first two groups, — via:, those relating to 
the company, and those relating to the lands, — not only were 
they not peculiar, to any individual railway, but they were 
not peculiar to railways at all. They were equally applicable, 
the one group to all undertakings that were to be carried 
on by an incorporated joint stock company, the other to 
all undertakings where lands were required to be taken. 
It was, therefore, an obvious expedient, instead of having 
one general act which would have been applicable to rail- 
ways only, to have three general acts, — the one containing 
all the provisions conmion to railway undertakings, except 
those for the regulation of the company and the acquisition 
of lands, and the other two containing, respectively, the 
provisions applicable to those two last-named objects. By 
this means the two acts last mentioned might be made 
available for other undertakings as w^ell as railways. If 
the object were to authorise a railway, all the three acta 
would have to be incorporated with the local bill. If to 
authorise a dock, a cemetery, or other undertaking to be 
carried on by an incorporated joint stock company, or 
for which lands were required to be taken, either or both 
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of the other acts might be incorporated^ as the case might 
require. 

The three acts, the Companies Clauses Act, the Lands 
Clauses Act, and the Railways Clauses Act, were accordingly 
passed in the early part of the session of 1845, and were 
incorporated with the several local railway acts passed in 
that session; and they have been incorporated with all 
railway acts since passed. And not only were they adopted 
in the case of new undertakings, but in all cases where 
any railway company required anr act to amend their 
existing acts,' it became the practice, instead of incor- 
porating the old acts relating to the company, to repeal 
those acts (saving the rights of all third parties under the 
repealed acts), and in their stead to incorporate the Con- 
solidation Acts, so as to put the old companies upon the 
same footing, with regard to the constitution of the company 
and the management of their railway, as the new companies ;^ 
and in this way it has come to pass that, with, we believe, 
scarcely a single exception, all the railway companies in the 
country are constituted alike, and are subject to like regular 
tions with regard to the general management of their under- 
takings. This of itself we consider no unimportant effect 
of the Consolidation Acts. It is manifestly a great advan-^ 
tage to the large class of persons desirous of becoming 
Ediareholders in the various railway undertakings, to know 
what is the general nature and constitution of the body of 
wluch they are about to become members, and also to know 
that their constitution has been framed not entirely at the 
caprice of the governing body. 

No further Consolidation Acts were passed in the follow- 
ing session: but the Select Committee on Private Bills 
appointed in that session, having recommended that the 
principle of the Consolidation Acts should be extended to 
other undertakings, a series of bills was prepared and brought 
in during the last session with the sanction of the Govern- 
ment; and all these bills, after undergoing in the case of 
the more important of them a very searching scrutiny before 
a Select Committee of the House of Commons, were passed 
by both Houses, and are now the law of the land. 
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The foUowing are the short titles^ of tlie acts so passed: — 

The Harbours, Docks, and Piers Clauses Act, 1847. 

The Waterworks Clauses Act, 1847. 

The Gasworks Clauses Act, 1847. 

The Markets and Fairs Clauses Act, 1847. 

The Cemeteries Clauses Act, 1847. 

The Commissioners Clauses Act, 1847. 

The Towns Improvement Clauses Act, 1847. 

The Town Police Clauses Act, 1847, 

The Commissioners Clauses Act resembles in its purpose 
the Companies Clauses Act^ being intended to be applicable 
to all undertakings carried on by a body of commissioners, or 
persons other than a joint stock company; the other acts 
above enumerated are upon the plan of the Railways Clauses 
Act We think that these, with the former Consolidation 
Acts, comprise nearly all the kinds of undertakings which can 
with advantage be made the subject of general acts ; and 
we congratulate the conscientious members of Select Com- 
mittees on Local Bills on the passing of these acts, and that 
they are at length relieved from a very irksome duty, which 
it was hardly possible for them to discharge satisfactorily, 
and which, we think, ought never to have been imposed 
upon them. 

The Committees will now, so far as the details of the bill 
are concerned, be restored to their legitimate functions. 
They will have to consider only what specially belongs to 
the bills coming before them. The general acts containing 
all the provisions which prima facie and in ordinary cases 

> The expedient of giving a short name by which the acts may be citecl, has, 
ve believe, for the first time been adopted in the Consolidation Acts. We cannot 
help thinking that there are many other of our public acts which are the subject 
of frequent citation, to which the same expedient might usefully be extended. 
Take, for example, the •* Act to amend the Law for the Trial of CotOroverted 
Elections of Members to serve in Parliament,** How much more simple if the 
various warrants under that act were to commence with the words " by virtue 
of * The Controverted Elections Acty 1 844 ' " (or some such title), than accord- 
ing to tlie common form, «*l)y virtue of * An Act passed in a Session holden 
in the 7lh and 8th Years of the Reign of Her Majesty Victoria, intituled An 
Act, &c.'" 
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may be assumed to be applicable, the committee will only 
have to consider of any proposed omission or modification of 
those provisions under the special circumstances of the case 
before them, and any other matters that are special to the 
individual undertakmg. The way is, at least, cleared for a 
fair trial of the committees under their reformed constitution, 
and for determining how far they are capable of satisfactorily 
discharging their proper and legitimate duties. 

But, though much has been accomplished by these acts, 
and though the labours of the committees will be very much 
simplified, we still doubt whether their duties can be dis- 
cha^ed with perfect satisfaction, without the assistance of some 
public officer or some department of the government watching 
the proceedings on the part of the public. In the case of 
public bills brought in by private members of parliament, it 
is, we believe, the practice of the government to watch the 
proceedings, so that nothing may be done detrimental to 
the public. We think there should be the same kind of 
vigilance in the case of private bills ; and as this cannot be 
conveniently exercised in the House, we see nothing for it 
but that some responsible officer or department of the Govern- 
ment should undertake the duty of watching the proceedings 
before the committee. 

It may be said that it is the duty of the committee to 
watch over the interests of the public ; and no doubt they will 
do this so far as they are able. They will watch over the in- 
terests of all parties, as well those promoting as those opposing 
the bill, and the public generally; but as, in the first place, 
the committee is a fluctuating body, and not, therefore, to be 
expected to acquire any great experience, and as, in the 
next place, the committee do not themselves take the initiative 
— sitting rather to deliberate on the matters propounded to 
them, than to take any active part themselves — it must 
often happen that if there be a party active in the conduct of 
the inquiry on the one side (and that with interests, perhaps, 
at variance with those of the public), and no corresponding 
activity on the other side, the interests of the public will, 
suffer ; and we cannot but think that it is the duty of the 

VOL. VII. X 
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(jovemment to make provision for guarding against this 
evil* 

We hare heard it urged, as an objection to the system of 
the Consolidation Acts^ that the committee in dealing with the 
local bill, not having the clauses bodily before them, do not 
know what they are doing : they are legislating, it is said, 
in the dark, and have not the same facility for judging hoif 
far the provisions which, by virtue of the incorporated act, 
will form part of the local act, are proper provisions, as they 
would have, if the provisions were set forth at length in the 
bill before them. We admit that, if the local bill were some- 
thing novel in its kind, and were going to be considered for 
the first time, and the committee were really going to examine 
in detail the several clauses contained in it, there would be 
considerable force in the objection.^ But this is not the 

^ Since the above was written, an important resolution has been come to by 
the House of Commons (December 2Ist» 1847) in compliance with the recom- 
mendation of the Select Committee on Private Bills of this session, " That the 
Chairman of the Committee of Ways and Means do examine the private bills, 
whether opposed or unopposed, and do call the attention of the House to all 
points relating thereto which may appear to him to require it" This we look 
upon as a very important step in the way of improvement ; and we entertain a 
confident hope that, through the instrumentality of this standing chairman on 
private bills, aided, as he may be expected to be, by the suggestions of the dif- 
ferent departments of the Government, each in relation to the bills connected 
with its, department, a very valuable control may be exercised over the promoters 
of private bills ; and that the want adverted to in the text may be to a great 
extent supplied. 

' In expressing an opinion in favour of the Consolidation Acts, we wish it to 
be understood with the limitation that they be confined to the purposes for 
which they were intended, t. e. to be incorporated with local acta. An attempt 
was made in the last session to extend the use of them beyond these limits. 
What is called the Towns Improvement Act was proposed to be incorporated with 
the public bill known as the Health of Totous Bill ; and very strong objections 
were expressed to this proceeding. We do not propose to examine the force of 
these objections, but we may observe that the Consolidation Acts were not 
framed with a view to being so used. They were hot intended to have any 
operation until called into action by some local act^ passed with a knowledge of 
all the special circumstances to which the provisions of the General Act were about 
to be made applicable, and when, therefore, an opportunity would be afforded 
of making the necessary modifications, if any were required. They were framed 
upon the supposition that they would be modified by the local act whenever 
necessary ; and it may reasonably be supposed that many of the provisions con- 
tained in them would either have been omitted altogether, or guarded and 
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case. The oommittee do not in practice consider the pro- 
Tisions in detail ; nor is it desirable that they should do so. 
The clauses which it is complained are not before the com- 
mittee are not clauses specially applicable to the undertaking 
which is the object of the bill before them ; they are equally^ 
applicable to all undertakings of the like kind : these provi- 
sions are, in fact, in the nature of the general law^ subject, 
no doubt, to be modified in any case under special circum- 
stances, but which primd facie may be assumed to be appli- 
cable to all like undertakings. And what the committee 
have, in fact, to do is, to consider whether there are any 
special circumstances in the case before them rendering a de- 
parture from the general rule necessary ; and for this purpose 
the general provisions may be considered even more conve- 
niently when contained in a separate act than if set out in the 
local bill. 

There is no more diflSculty in understanding the applica- 
tion of the provisions of the general act to the undertaking 
proposed to be sanctioned by the local bill when they are con- 
tained in a general act to be incorporated with the local act, 
than if the provisions were set forth in the local bill itself. 

The difference in the method of framing the local bills in 
the two cases is mainly this. In the one case the local bill 
sanctions the undertaking in question subject to the provi- 
sions " hereinafter contained ; " in the other, subject to the 
provisions " contained in the said incorporated act." The 
object is, for instance, to sanction the making of a railway. 
In both cases the local act authorises the company to make a 
railway from A to B, " in the line laid down in the deposited 
plans, and to take such of the lands delineated in the said 
plans, and described in the books of reference, as may be 
necessary for that purpose." So far the two acts are 
alike. But the exercise of the powers so given is qualified 

qualified, if it had been contemplated that the act was to take effect at once and 
to have a general operation. Again, none of the advantages specially aimed at 
by the system of Consolidation Acts were to be gained by incorporating the act 
w question with a public act The proceeding was attended with all the dis- 
advantage and none of the advantages that arise from the incorporation with a 
local act. 

z 2 
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in the one case " by the provisions hereinafter containedy^ in 
the other " by the provisions contained in the said incorporated 
acts^ The provisions themselves are in each case quite 
general in their language ; and it can make no difference, in 
.the labour or difficulty of construing them^ whether they be 
contained in the same act which gives the power to make the 
railway, or in a distinct act. If the provisions be equally 
well drawn, they will be in the same terms and in the same 
order in both cases, and the only difference to the committee, 
or to the judge, or other persons concerned in the construc- 
tion of the act, will be between taking the clauses from a 
volume with which they are, or may be, familiar (at least 
the judges may be assumed to be so), and one with which 
they are not familiar. But the misfortune is, that if the pro- 
visions are left to be set out in the local bill they will not be 
in any two acts in the same terms, or in the same order, aod 
it becomes necessary, therefore, for the judge on each occa- 
sion on which any question arises as to the powers of a rsul- 
way company under the act, to read through all the clauses 
of the local act, in order to collect what those powers are. 
Similar questions may have come before him twenty times 
under other local acts of the same class ; and though in all 
the twenty cases the provisions ought to have been alike, 
and the mastery of them in one case ought to have been good 
for all, yet in this, the twenty-first case, the judge has imposed 
upon him the same labour of collecting the effect of the local 
act, as in the twenty preceding cases ; whereas, if the clauses 
are contained in a public act, and the same set made appli- 
cable in all the cases, the judge becomes familiar with them, 
and when any question arises before him he is prepared at 
once to apply the law to the particular circumstances of the 
case. 

A certain degree of skill and attention will, no doubt, be 
required in so framing the local bills, and adjusting them to 
the Consolidation Acts, as that they may consist well together, 
and form an harmonious whole. But we apprehend the dif- 
ficulty on this head will be less than has been supposed. If 
the Consolidation Acts have been carefully prepared, they will 
contain notliing but what in general will be applicable to an 
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undertaking of the class to which they purport to apply. 
The special matter to be introduced into the local bill will 
be, not so nauch in contradiction to, or modification of, the 
provisions contained in the General Acts, as simply in addition 
to those provisions. As to these clauses there can be no dif- 
ficulty. And where modifications are required, as will some- 
times be the case, nothing more is necessary than to insert 
clauses containing the modification ; and as the Consolidation 
Acts provide in terms that they are to be applicable to the 
undertaking authorised by the local act with which they are 
incorporated only, so far as they are not varied by that act, 
there will be no conflict between the two. 

The practice of incorporating former acts in private bills is 
any thing but new. Not to mention the precedents of the 
General Turnpike Acts and General Inclosure Acts, a ses- 
sion never passes without a great number of local acts being 
passed, incorporating the provisions of former local acts. 
When application is made for a bill to authorise some exten- 
sion of a work already sanctioned by Parliament, the constant 
practice has been to introduce a short bill (similar in struc- 
ture to those now used with the Consolidation Acts), autho- 
rising the new undertaking, and incorporating therewith the 
provisions of the act which authorised the original under- 
taking, and declaring that those provisions shall be applicable 
to the new undertaking, save as modified by the latter act. 
Here, therefore, all the objections which are applicable to the 
scheme of incorporating the Consolidation Acts are equally 
applicable, but with greater force ; because, in the case of the 
Consolidation Acts, the clauses have been framed with a view 
to being incorporated ; whereas the former local act has been 
framed only with a view to the individual undertaking which 
it was passed to authorise. We admit, however, that the 
argument to be drawn from these precedents is not a conclu- 
sive one; because, if the difficulty of construing acts so 
framed is so great as to outweigh the advantages (which, it 
must be admitted, are many and obvious) to be derived from 
general acts, such as the Consolidation Acts, the practice 
which has existed of incorporating former local acts in new 

X 3 
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acts when applied for^ is a vicious practice ; and the General 
Turnpike Acts and the General Indosure Acts^ instead of 
being followed as precedents^ should be repealed^ and the old 
practice recurred to^ of setting out in each local bill for au- 
thorising a turnpike road or an inclosure (if we are to have 
any more inclosures under local acts) all the multifarious 
provisions applicable to those undertakings. 

We, however, deny that there is any force in the objectiofis 
that have been urged. We feel persuaded that with Conso* 
lidation Acts carefully prepared, and confined to matters to 
which they are suited S no difficulty of construction need be 
apprehended beyond that which is inherent in aU legislation ; 
and whether we regard the task of the Legislature in passing 
the acts, or that of the judges in construing them (to say 
nothing of other considerations), we do not hesitate to say 
that the advantage is greatly on the side of the system of 
Consolidation Acts. 

The plan or scheme of the Consolidation Acts is somewhat 
novel. With a view, we suppose, of avoiding circumlocu- 
tions, and making the acts as easily intelligible as possible, 
the clauses are framed as if they were applicable to indivi- 
dual existing undertakings. The clauses of the Railway Act, 
for example, speak of ** the railway company," "the railway,'* 
&c., as if they were individual existing objects ; and in the 
interpretation clause with which the act sets out, these ex- 
pressions are declared to apply to the railway, &c. authorised 
by any local act incorporating the general act. 

Where the Consolidation Act relates to the taking of lands, 
or some other purpose that may belong to various kinds of 
undertakings, the expressions " the undertaking," and " the 
promoters of the undertaking," are used instead of ** the rail- 
way," " the railway company," &o. ; and in the interpretation 
clause the words, " the undertaking," and " the promoters of 
the undertaking," are defined, to mean the imdertaking or 
works authorised by any local act incorporating the general 
act, and the persons by that act authorised to execute the 
same. Each act commences by enacting that it is to have no 

* See note, antet p. 304. 
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operation until incorporated with a local act^ and then it is 
to be read as part of that act^ and its proTisions are to apply 
to the undertaking authorised by it, save as modified by the 
local act. It th^i proceeds as if it were dealing with an 
individual undertaking, and the clauses are, with the differ^ 
ence which we have mentioned, almost totidem verbis the same 
as would be used in the local act if the Consolidation Act 
were not incorporated. 

The acts so framed are without any operation until called 
into action by being incorporated with some local act. When 
they are incorporated, it is the local act which authorises 
the undertaking and confers the powers necessary for ex* 
ercising it, those powers being to be exercised subject to the 
regulations contained in the general act, except in so far as 
they may be varied by the local act* 

There are one or two other peculiarities in those acts to 
which we are desirous of calling attention. We have, in a 
preceding note^ adverted to the shcni; titles given to each 
of these acts, as a means of citing them in other acts or in 
legal documents. 

But the most remarkable peculiarity is the subdivision of 
the acts into heads or chapters as it were. Instead of a con- 
tinuous series of clauses running through the act, each be- 
ginning with the phrase, '^ And be it enacted," the clauses 
are arranged in groups according to their subject-matter, and 
the phrase " And be it enacted " occurs only at the head of 
each of these groups, preceded by a short description of the 
subject*matter of the group, so as to mark the commence- 
ment of each new group. The division of acts of Parlia- 



» This, unhappily, is not the case with the three Consolidation Acts first 
passed. The House, in Committee, altered the clause so as to make the acts in 
terms applicable to all future uqdertaUbgs authorised by Parliament. This 
seems to have been done under a notion that by this means the promoters of 
local acts could less easily evade the provisions of the general acts. The step so 
taken by the Committee was at variance with the whole spirit of the acto, which 
was to enact nothing at present as to future undertakings, but to leave it to be 
determined when any local act was passed, and when the local circumstances 
were known, whether it would be expedient to adopt the provisions of thp 
general act, and if so, whether with any and what modifications, 

* Ante, p. 802. 

X 4 



310 Private Business in Parliament. 

ment into clauses has always been of an extremely arbitrary 
nature. As at a very early period it was found convenient 
to subdivide the entire statute of the session into separate 
chapters or acts with distinct titles^ so it was found con-^ 
venient to make a subordinate division of each chapter or 
act into clauses^ by the expedient of repeating the words 
*^ And be it enacted " at the beginning of each such subor- 
dinate division; and in the printed copy of the act these 
clauses are numbered^ and the short substance of them noted 
in the margin. The original intention of this division pro- 
bably was^ that each clause should embrace some entire 
division of the act : and in the simplicity of the earlier acts 
this might be the case. But as the acts became more com- 
plicated it was no doubt found that to make each clause 
complete in itself^ that is^ to make it embrace all that related 
to its main subject-matter^ would often make the clause run 
to an inconvenient length ; and the practice was resorted to 
of further subdividing the clause; and this further subdivision 
seems to have been made entirely at the caprice of the 
draftsman; some draftsmen preferring the style of long 
clauses^ some that of short ones. 

The divisions, or clauses, are simply so many rests in 
reading through the act ; and though, no doubt, the further 
subdivision has some advantages, yet it has this signal dis- 
advantage, that the clause no longer marks the leading 
divisions of the act. The act is one dreary waste of con- 
tinually recurring clauses, one resembling another. Even if 
the clauses be arranged in a logical order, there is nothing to 
inform the eye when any new division of the subject begins, 
nor where it ends. But, unfortunately, the clauses are not 
commonly arranged in a logical order. They are too fre- 
quently thrown together without order or plan, the draftsman 
seeming to consider that his duty requires nothing more than 
that the necessary clauses be found somewhere in the bill. 
And, again, as clauses are frequently added in committee, or 
some other stage of the progress of the bill through the Houses 
of Parliament, and as there is nothing to mark the place where 
such clauses may most conveniently be inserted, the result 
frequently is an entire confusion throughout the act. You 
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know not where to find any provision of which you are in 
search^ and, when you have found it, you know not in how 
many other parts of the act clauses relating to the same 
matter may also be found. This has been particularly the 
case in private acts ; the usual method of drawing which has 
been said to be (and from the result the statement may 
readily be believed) to out out of former acts relating to a 
kindred subject whatever clauses are found suitable to the 
purpose in hand, and to put these together in whatever order 
gives least trouble to the draftsman. And we speak with- 
out exaggeration when we say that we have seen acts in 
which, if the clauses so cut out of former acts had been 
shuffled as a pack of cards, scarcely greater confusion would 
have reigned through the act. 

The effect of the expedient which has been resorted to in 
framing the Consolidation Acts, is to mark the leading divisions 
of the act. As the phrase " And be it enacted" never occurs 
but at the beginning of the new division, we know at once, 
when that phrase occurs, that the preceding division is ex- 
hausted and a new one begun ; and so the eye runs through 
the act, seizing at a glance its leading divisions ; and as each 
of these subdivisions is preceded by a few words indicating 
its subject-matter, a great facility is afforded for mastering 
at once the general scope of the act or studying its pro- 
visions in detail. Thus, in the Towns Improvement Act, for 
instance, we have, ^^ With respect to making and maintaining 
the public sewers, be it enacted as follows : " 

" And with respect to the drainage of houses, be it enacted 
as follows:" 

And so on, the string of clauses relating to each of these 
subjects following as a series of rules or orders under the 
head to which it belongs. 

This method of marking out the divisions of the act has, 
no doubt, a peculiar fitness in the case of the Consolidation 
Acts, since it enables the committee, when it is proposed in 
the local bill to insert any clauses relating to any of the 
matters regulated by the general act, to turn with facility to 
that part of the general act ; and it also affords facilities for 
incorporating with the local bill portions only of the Con- 
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golidation Acts. But we think the same principle of division 
inight usefully be extended to other acts. Besides the facility 
which it affords for reading the act when passed, it is useftJ 
to the legislature during the passing of a bill, as marking out 
the place where amendments may conveniently be made. 
A transcript of the several headings being attached as a fly 
leaf to the biU, the members are enabled to turn readily to 
that part of the bill where all the clauses relating to any 
given subject are collected together. Moreover, it constrains 
the draftsman to attend to the arraBgement of the subject'- 
matter of his bill, and to put things in their proper places.^ 

The different headings which we have mentioned do not 
form part of the clauses; the sense of each clause being 
complete, without reference to the introductory words. The 
headings, therefore, have no effect on the construction of the 
act any more than if they were so many marginal notes. 
They merely indicate the arrangement of the subject-matter. 
No doubt, if the act be not carefully drawn, the clauses may 
be so worded as that the introductory words may be necessary 
to complete or explain their sense ; just as it may be necessary 
to resort to the preamble, to explain what is not clearly and 
unambiguously expressed in the body of the act. But this 
is rather the fault of the draftsman than of the system. So, 
also, if the division of the subject-matter be imperfectly made, 
and the headings inaccurately devised, persons may be misled 
by them, and it would be better in that case that no system 
of arrangement at all had been attempted. But because a bad 
arrangement may be attended with inconvenience, it is surely 
not a sufficient reason for not attempting an arrangement 
which, if good, is attended with so many and such manifest 
advantages. 

We are disposed, therefore, to think that, in the case of 
most of the longer and more complicated bills introduced 
into parliament, the system of division and arrangement of 
which the example has been set in the Consolidation Acts 

" We have in a former article gone at length into the question of the style of 
acts of parliament* and the importance of uniformity in the structure and arrange- 
ment of the clauses. See VoL III. p. 257. 
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might be adopted with great advantage ; and we commend 
them to the consideration of the draftsmen of our legislature 
accordingly. 



As connected with the subject of the foregoing article, we 
cannot refrain from saying a few words on the act passed 
at the close of the session of 1846, and commonly known as 
the Preliminary Inquiries Act (9 & 10 Vict. c. 106.), an act, 
which, for want of the necessary machinery for giving effect 
to the very important purposes aimed at by its framers, has, 
we fear, proved worse than abortive. 

The act provides, that, in the case of aU the classes of bills 
there enumerated, such a preliminary inquiry shall be made by 
officers appointed by the Commissioners of Woods and Forests, 
or by the Admiralty (or both), as those boards respectively 
shall direct. 

This inquiry is to embrace, — 

A local examination and survey of the district which 

the proposed act will affect and of the neighbourhood : 

Inquiries relative to the extent of the provisions of the 

proposed act; and an investigation of such other 

matters relating thereto as the board shall order. 

After the examination the board are to report thereupon 
to both Houses of Parliament. 

It seems that the Commissioners of Woods and Forests and 
the Admiralty, pursuant to this act, appointed various survey- 
ing officers (consisting, generally, of a barrister and a civil 
engineer in each case) to go down to the neighbourhood of the 
several undertakings, and there to collect evidence in the 
manner prescribed by the act ; and they furnished the sur- 
veying officers with a scheme of the several heads of inquiry 
upon which evidence was to be taken. The inquiries were 
made accordingly;, and the report of the surveying officers, 
with the minutes of the evidence taken in short*hand, were 
laid upon the table of each House of Parliament, and by the 
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House referred to the several committees sitting on the bills 
to which the inquiries had reference. 

It does not appear that either House of Parliament either 
approved of the heads of inquiry that had been selected by 
the Commissioners of Woods and Forests or the Admiralty, 
or authorised the committee to adopt the evidence which had 
been taken by the surveying officers upon those heads, or the 
conclusions to which those officers had arrived. And accord- 
ingly the committees for the most part seem to have been at 
a loss to make any practical use of the reports referred to 
them ; and all the expense incurred in the inquiry must, we 
fear, in a great measure have been thrown away. 

Assuming, what seems generally admitted, that in many 
cases an inquiry on the spot into the merits of the bill 
might usefully be made, the question is, under what regula- 
tions the inquiry should be conducted, so that the results of 
the investigation may be made available for the purpose in- 
tended. That purpose is, that the evidence collected on the 
spot may be such as to satisfy the committee (and, if the 
occasion arise, the House) as to the propriety of passing the 
bill (i. e. in committee voting the preamble)^ and as to whether 
the provisions contained in the bill are proper. With a view 
to this, it seems necessary that the inquiry should be con- 
ducted under the control of the Houses of Parliament, and 
that the Houses should, by standing orders, provide for giving 
effect to the results of the inquiry when obtained. At pre- 
sent the inquiries which are to be the foundation of legislation 
are conducted under the direction, not of either House of 
Parliament, but of a Government department. 

The great difficulty, no doubt, would be, to detennine the 
matters as to which the local inquiries are to be made, and in 
what cases it is necessary that there should be a local inquiry ; 
because, if these are to be determined by the Standing Orders, 
they must be general in their nature, and applicable to all 
bills of the class to which they relate, as there would be diffi- 
culty in leaving to officers of the House a discretion such as 
that which may be exercised by a committee when it has the 
individual bill before it. It seems, however, that the heads 
of inquiry furnished by the Commissioners of Woods and 
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Forests and the Admiralty to their officers (and puhlished in 
the appendix to the Third Report of the Select Committee 
on Private Bills of last year) were of a general nature, and 
not framed in each case with a view to the individual under- 
taking. If we can assume that the heads of inquiry thus 
prepared were proper for the purposes intended, as to 
which we abstain from giving any opinion, there can be no 
doubt that, with the aid to be derived from what has been 
done by the Commissioners of Woods and Forests and the 
Admiralty, Standing Orders might be framed, defining the 
inquiries proper to be made with respect to several classes 
of bills, and the Standing Orders might provide that evi- 
dence should be taken on the spot with respect to those 
heads of inquiry, by officers appointed in some nianner to 
be approved by the House (just as has been done with 
respect to the question of compliance with the Standing 
Orders) instead of by a committee, as formerly, a short act 
being passed, if necessary, to enable the officers to take 
evidence on oath ; and it would further be necessary to pro- 
vide by the Standing Orders to what extent the reports of the 
officers, or the evidence taken by them, should be binding on 
the committees, and under what regulations further evidence 
might be received by them. 

With regard to the existing act, we cannot but think 
that it is the duty of the Legislature either at once to repeal 
the act, or to provide, by means of Standing Orders, for 
making the inquiries of the officers appointed by the Woods 
and Forests and the Admiralty effectual. 
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ART. VI —LORD HARDWICKE. 

The Life of Lard Chancellor Hardwiehe, with Selections from 
his Correspondence, Diaries, and Judgments. By George 
Habris, Esq., of the Middle Temple, Barrister-at-Law< 
3 vols. 8vo. Moxon. Stevens and Norton. 1847. 

Frequent as is the observation, it is not, therefore, the less 
true, that the biography of a public man must often tend to 
misrepresent him, from the scanty materials for narrative, 
afforded by his early life, and the disproportionate attention 
paid to the latter part and close of his career. If this, then, 
is true of the biographies of men who laboured long in the 
attainment of a public position — of men who, like Somers 
and Camden, came not into their earliest publicity until half 
their life was spent — how much more pertinent is the saying 
in the case of the early favourites of fortune — of the men 
who, like Hardwicke, were all but at the head of their 
profession before three decades were passed, and who for an 
equal period enjoyed the highest place and the greatest power 
that rank, talents, and their profession could afford I 

The latest biographer of the great and good chancellor — 
and to him none will now deny those epithets — has felt this 
deficiency. With all the advantages of family records and 
family traditions, the early career of young Yorke cannot be 
extended beyond a few pages ; and we still know little and 
care less for the subject of our author's laborious work, until 
he comes forward as the pet of judges, the politician, the 
public man, the political partizan, the most likely successor to 
the highest honours of his profession. Lord Mansfield con- 
sidered the career of Lord Hardwicke the most worthy subject 
for an ambitious writer. It is, indeed, a beacon light of 
brightest promise to writer, imitator, and reader. 

The future Lord Hardwicke was Philip Yorke, the only 
son of the town-clerk of Dover. He was bom on the 1st of 
December, 1690, and was descended by his father's side from 
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a respectable family of East Kent, by that of his motheif 
connected with the historian Gribbon. Though more than 
two hundred acres of land about River and Lidden belonged 
to his family, young Philip was born in far from affluent cir- 
cumstances, and had only the results of his own industry to look 
forward to. His father was a man of too little consequence to 
insure the tradition of any characteristic parts which might be 
traced in his child; and the same obscurity of position rendered 
the childhood and schoolboy days of his son equally without 
traditional anecdotes. The letters from his schoolmaster bear 
witness to his scholarship and to his position in his master's 
opinion ^ ; but they add not a whit to the few relics of his 
individual character. From Mr. Morland's school at Bethnal 
Green, young Yorke removed to the offices of Mr. Salkeld, 
an attorney in Brooke Street, Holborn, in about his sixteenth 
year. There, too, was the future chancellor of Ireland ( Jocely n), 
a future Master of the Rolls (Strange), and a future Chief 
Baron (Parker). Among these associates Yorke lived and 
worked for several years, probably after he was called to the 
Bar. In those years he read hard, noted down judgments, 
analysed cases, and yet did not neglect more general accom- 
plishments, and successfully attained the then great literary 
honour of contributing a letter to the Spectator on foreign 
travel. The views which he then put forward in a humourous 
form, were afterwards in later years, when his advice was 
sought on all sides, repeated in sober seriousness : it is no 
longer Philip Homebred, the anonymous writer, but my Lord 
Chancellor proffering, and my Lord Annandale receiving, 
that advice. 

" To these" (nobility and men of quality) "I presume travelling 
will succeed, not only from the reason of the thing, but the fashion 
of the times ; and it were much to be wished that being the fashion 
were not, for the most part, the only aim in it. It is undoubtedly 
in itself a noble part of instruction, as it affords an opportunity of 

' In one of theq^ letters an amusing mistake shows how necessary local know^ 
ledge is, even in the most trifling matters. His school-fellowip, <* Ashleius, 
Paptlioy and Juhnidius," (1. 17), are converted into Ashley, Butterfly, and 
Johnny. A Kentish man will recognise Papillon of Acriss in the Butterfly, by 
one of whose family indeed the letter is franked. 
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becoming acquai[nted witli the constitations and interests of foreign 
countreys, tlie courts of their princes, the genius, trade, and general 
pursuit of their people. But as things are now managed^ what is 
often substituted in the room of these most useful inquiries? 
Nothing but the infection of their vices and luxury ; their arts of 
dressing themselves and their victuals ; and, consequently, the 
acquisition of a false vitiated taste in both. One fundamental 
error is travelling too early. The mind of a young man wants to 
be fitted and prepared for this kind of cultivation ; and, until it is 
properly opened by study and learning, he will want light to see 
and observe, as well as knowledge to apply, the facts and occur- 
rences met witb in foreign countreys.'' (Vol. i. pp. 393, 394.) 

This may seem sad antiquated twaddle in these days when, so 
soon as July comes to an end, from every quarter of the Island^ 
English stream over the Continent^ and^ whether educated or 
not, fitted or unfitted^ regard their wanderings as something of 
infinite worth, and smooth their young chins, and talk glibly of 
hard names, gathered from guide books, and fair views stolen 
from illustrated tours, whilst the wise-looking seniors enun- 
ciate certain platitudes about the advantage of foreign travel. 
Lord Hardwicke was not far wrong when he wrote, ** with- 
out this foundati(Hi, a boy may be carried to see one of those 
idle shows, called ' Moving Pictures,' or ' The French Court 
in Wax-work,' with almost as great advantage, and more 
innocence ; " and his advice to his son, the soldier in Flanders, 
might with reason and benefit be printed on the outside of 
every red book of the ubiquitous Murray — "Remember, 
that whoever goes into a foreign nation stands entrusted 
with some part of the honour of his country, not only in 
respect of his bravery, but of the morality and politeness of 
his behaviour." 

Ritornare a homba, — In May, 1715, Yorke was called to 
the bar by the Benchers of the Middle Temple, and set up his 
business tent in Pump Court. Already recommended to Lord 
Macclesfield by Mr. Salkeld, Yorke soon obtained a junior 
crown brief in an Anti-Jacobite case, and in the next year 
appeared in his patron's court in an important suit. From 
the first it is evident that his business was considerable ; but 
it is not until his third year that his name begins to figure in 
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the reports, arid his logical method of arguing recorded in the 
careful volumes of Strange. It is refreshing to recur to the 
days of these reports, when one kind of argument chiefly 
occupied the talents of the advocate and the attention of the 
judge. 

"In Sir Philip Yorke's time, lawyers and judges were far less 
bound by precedent than they are in these days. Hence, on the 
one hand, greater inducements were held out to argue and to de- 
cide cases entirely from principle ; and consequently, also, to study 
this more deeply, and to cultivate the mind more assiduously, for 
dealing with pursuits of this nature. Longer time was also allowed, 
owing to the less intricate nature of our laws, for general study, 
and for turning attention to the higher authorities connected with 
this science, and referring to them on all occasions. Had Bacon 
and Hale lived in these days of multitudinous decisions and re- 
ports, and new acts of parliament and rules of pleading, it is im- 
possible that they could ever have found leisure to enter so much 
into the world of general literature ; to store their minds so fully 
with knowledge, and to give so many of their researches to the 
public." (Vol. i. p. 246.) 

Argument from first principles has long since given way to 
that from decided cases and precedents; — resorted to origin- 
ally by men of strong memories, but inferior intellect ; the use 
of the argument from precedents has gone on, producing 
every day more and more inferior professors in the art. 
Mere technical legal knowledge and acquaintance with cases 
is regarded with favour by the judge, because it shortens 
work, and consumes less time than an appeal to principle ; 
and is cultivated by the lawyer as a ready means of progress 
within an average intellect. The aim now is, to become an 
animated digest, and judges meet principle with precedent. 
The most important cases, where apparently principle is 
every thing, go off on a point in the case, readily snatched 
at by the judge, who too often seems to watch with an un- 
healthy eagerness for such a means of avoiding a complete 
decision which inust involve the delivery of reasons. And 
this has brought on the profession a perfect flood of reports. 
Not only are the old reports of the several courts swelled 
out to a most embarrassing and costly size, by the introduc- 

VOL. VII. Y 
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tion of useless cases, but dozens of half and quarter bred 
reports run a race with each other in supplying hasty records 
of the last case in Banc, or the latest dictum of my Lord at 
Nisi Prius. Our text books are too often mere pilings up of 
case on case, without the deduction of a single principle; 
and when an author does, like the late Mr. Smith, fly to 
principle rather than precedent, the legal world regards him 
as a wonder, and even judges speak of him with praise. We 
do not attack the use, but only the abuse, of case learning and 
case law. 

Yorke's progress was so rapid, that not only his brethren 
of the bar, but those of the bench, were puzzled to account 
for it. Up to this time he was only the forward junior, 
envied by his equals, and sneered at by his leaders. His had 
been no chance success, placing him at once in a prominent 
place, but the strong and steady progress which must ever 
reward the man who is worthy of the support his friends 
give him, and obtains the support of which he is worthy. 
Quite as many men have been wrecked by being pushed for- 
ward before they were fit for their work, as have been crushed 
by neglect. It is the gradual increase of work, in quality 
and quantity, proportioned to the strength, that developes 
the great mind, and makes it rise to the duty it is called upon 
to perform. When the high position is attained, how changed 
is the scene ! 

" Until a man," says our author, ** whether in the ranks of a 
profession, or in the world at large, proves his superiority to the 
multitude about him, he must expect to be opposed on all sides, 
and at every step he presumes to advance, he is looked upon as 
a pretender and interloper. But when he has once forced his 
way through the throng, he is immediately welcomed as a friend, 
and the opposition he so lately experienced is now turned on those 
who would stand in his way. The strong stream of prejudice, 
against which his utmost efforts were lately required to enable 
him to struggle, at length bears him forward as irresistibly. 
Universal homage is done him. Whatever he utters is wisdom ; 
every common-place idea bears the impress of genius ; every pro- 
duction of his mind is considered of high value." (Vol. i. p. 88.) 

Courted by the government, doubtless on the Chancellor's 
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recommendation, Yorke soon entered parliament, and aided 
his professional reputation by a few sensible speeches on such 
subjects as came within his province. In May, 1719, he 
added to his legal influence by the marriage of the niece of 
Sir Joseph Jekyll, and to his happiness, in the domestic as 
well as intellectual qualifications of his pretty widow. Prac-^ 
tice breeds practice, as money breeds money, and there is as 
little necessity as there is reason for accusing Yorke of re-^ 
sorting to unfair means of obtaining the ample practice which 
fell to his share, and warranted his stanch friend to press on 
the king his appointment as solicitor-general in the following 
spring. 

Resting on the authority of his biographer and anecdote 
gatherer Cooksey ^ it has been a common custom with writers 
to charge Mr. Yorke, not only with the neglect of his old 
friends when he advanced in the world, but with a disregard 
even of his nearest relatives. Now it was the misfortune of 
one of the young solicitor-general's sisters to marry a Mr. 
Jones, a man of apparently large landed property in Com'- 
wall, but in reality a spendthrift, and all but a bankrupt. 
The Wimpole MSS. fortunately contain several portions of 
the correspondence between the brother and sister when the 
position of Mr. Jones had become so embarrassed, that pecu* 
niary aid was absolutely needful. And, though to persons 
who are unaccustomed to the formal mode of address which 
prevailed in those days, ev^n between the nearest relatives, 
the ahnost stately nature of the letters would suggest a want 
of brotherly affection, the facts they present prove that the 
young lawyer's purse was as ready as his advice ; and that 
constantly, even against the remonstrances of friends and 
relatives, he came forward liberally to the assistance of his 
dissipated and embarrassed brotherrin-law. Many a reader 
will be surprised at the formality with which the various 
members of the Hardwicke family address one another in 
their letters during the earlier years of the Chancellor's 

' Apropos of Cooksey and his anecdotes, it would have been betfcer, perhaps, 
when quoting (i. 240.) that given on the authority of old Mr. Bentham, to 
have noted that it was not the veritable Jeremy from whose letter the anecdote 
is quoted. 
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career. The sister writes to h'er brother as "Dear Sir,'* 
and he, in all probability, replied with "Dear Madam;" in 
after days, my Lord addresses his eldest son as " Dear Mr. 
Yorke," and he and all his brothers reply to their fether as 
" My dear Lord." It is a great error to construe such 
language into any proof of a want of feeling — it was the 
custom of the age, and even now the sons of the peer to whom 
all men look up, write to him with the same formality, and 
yet without any lack of feeling. So far as the charge of 
neglect of fiiends is concerned, the immediate promotion of 
Jocelyn, and the eventual bringing forward of every fellow 
pupil, is the best answer. 

It is not to be contended that the new solicitor-general 
was a great parliamentary orator : it is equally eiToneous to 
suppose that he was regarded with contempt in the brilliant 
assembly which then constituted the House of Commons. 
Yorke was always listened to with attention, and never spoke 
without preparation and effect, and was always deemed 
worthy of being answered by some eminent opponent. 

Many things which in these days are spumed as common- 
place, in the days of Walpole were regarded as novelties; 
and though the stiff, formal, essay-like speeches of Yorke, 
both in the Commons as well as in the Lords, would now 
hardly be heard with patience, it was not the custom, espe- 
cially of the Upper House, in those days, to attach so much 
value to sharp personalities and epigrammatic sentences, as to 
laboured and learned speeches. Lord Hardwicke's present 
biographer seems to have the taste of the era of his subject; 
he consequently sets more store by, and has a higher respect 
for, the Chancellor's eloquence, than would be acceded to it 
by the political speakers of the present age. 

" The failure of lawyers in Parliament, more particularly in the 
House of Commons, has now become almost proverbial. Nor do 
the causes of this appear so very difficult to unravel. The close, 
methodical, technical style of reasoning which the legal science 
engenders, so different from the ordinary mode of rhetoric or argu- 
ment, contrasts entirely with the loose irregular system of the 
House of Commons : and it must be admitted that lawyers often 
exhibit a want of comprehensive views and of enlarged principles, 
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which the pursuit of law as a practical avocation, if not largely 
corrected bj other studies, tends much to foster. Besides this, 
men of this class, whose minds have been engrossed by their pro- 
fession, and who have not been accustomed to look much beyond 
it, come ill prepared, either as regards general information or 
knowledge of business transactions out of the strict province of 
their profession, to meet the representative assembly of a nation. 
The common error that people seem to fall into is that of sup- 
posing that because a barrister, of all persons, has the most prac- 
tice in public speaking, he, of all persons, ought therefore to be 
best calculated to shine in an assembly, the entire business of 
which is carried on through the medium of oratory. Now all this 
would be very correct if the House of Commons were strictly and 
purely a rhetorical assembly ; if skill in oratory and real eloquence 
and excellence of delivery constituted the chief object of attention 
there, and the attainment of this formed the main end in being 
elected to that body. The former of these is, however, no more 
the case than the latter. 

" Some of the leading debaters there, who are most attentively 
listened to, are remarkable rather for the want of all the ordinary 
leading qualifications of a great orator ; while some really accom- 
plished orators are heard with impatience. The fact is, that it is 
the matter, not the manner, that is there regarded. Beautiful 
ideas are despised, in comparison with extended information ever 
80 rudely conveyed ; and comprehensive views obtain a decided 
preference over the choicest originality of conception ; and even at 
the bar, mere rhetorical skill avails far less, and the want of it is 
much more easily dispensed with -in the generality of cases, than 
hy strangers might be supposed. Were the House of Commons 
the oratorical academy of the nation, all this would doubtless be 
very deplorable. But as this motley assembly is called together 
only for the purposes of business, and its duty is to decide on cer- 
tain practical questions submitted to it, its existing condition is 
not at all a subject of lamentation. Hence, however, in a great 
measure, it is, that the refined subtleties, the adroit distinctions, 
the clever reasonings, and even the impassioned appeals of the 
practised advocate, so entirely fail in their effect on this august 



"When SirP. Yorke's friend and correspondent, James Harris, 
took his seat in the House of Commons, Charles Townsend en- 
quired of some member who he was ; and being told in reply that 
te was a gentleman who had written on the subject of logic and 
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grammar, he exclaimed, * Why does he come here, where he will 
hear nothing of either V *' (Vol. i. p. 3.) 

The retirement of Lechmere from the attorney-generalship 
made no change in Sir Philip Yorke's position ; couBideredj 
perhaps^ as too young for so exalted a post. Sir B. Raymond 
was placed over his head, and his onward progress delayed 
for a time. The cases of Layer and Bishop Wilson, and the 
bills of pains and penalties against Atterbury, Kelly, and 
Flunkett, called forth the professional acquirements of Yorke, 
and tended to prove his fitness for a higher position^ which 
was so soon to fall to him. Hardly had he been three years 
in office^ before the death of Sir Thomas Bury left the chief 
barony yacant, and placed the Attomey-Gkneral in the King's 
Bench, in the room of Sir Robert Eyre, who had been raised 
to the head of the Exchequer. Sir Philip now succeeded to 
the vacant attorney-generalship. 

During all this onward progress, Yorke's earliest patron. 
Lord Macclesfield, had held the seals. Rumours of bribery 
and mismanagement of funds in Chancery began to creep 
about ; gradually the murmurs increased, until at length, in 
the end of 1724, the Great Seal was put in commission, and 
the new holders were distinctly warned by the King to 'see 
to the accounts of the Chancery Masters, and do the suitors 
justice for their peculations. Rapidly the plot thickened. 
The purchase of their places by the Masters became well 
known, and eager to fix the guilt on the right man. Par* 
liament indemnified the purchasers by an act, on condition of 
their discovering all their transactions with the late Chancellor. 
An impeachment of Lord Macclesfield soon followed, and Sir 
Philip, unwilling to appear against his earliest patron, ob- 
tained permission from the House to be excused from being 
the manager of it. That he confined his conduct to this, has 
been made the ground of many a hard word against him. 
Mr. Harris thus defends this conduct, which, to say the 
least, fully satisfied the one most concerned with it. Lord 
Macclesfield himself: — - 

" The conduct of Sir Philip Yorke with respect to his friend 
and patron, the Earl of Macclesfield, on the occasion of his fall, 
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had been sometimes made the subject of animadversion ; but those 
who have censured him have not attempted to define exactly in 
what way he acted incorrectly, or to state what course it would 
have been proper for him to pursue. That he did right in not 
allowing himself, even in his official capacity, to be employed 
against this nobleman, can hardly be doubted ; though had he not 
been so scrupulous, both excuses and precedents, and (in one in- 
stance, at least,) a very high authority, might have been found for 
this course : and it is evident that the Government, by their hesi- 
tation to release him from this duty, did not consider that, under 
the circumstances, he should have refused to act in his capacity of 
Attorney-Greneral, as the leading counsel against the unfortunate 
Earl. Ought he then to have stood forward as the champion and 
defender of Lord Macclesfield, who, on such an occasion, required 
his assistance, and who had befriended him, and even incm'red 
such odium by the extent to which he had done this, when such 
patronage was of the highest importance to Yorke, and to which 
he was actually indebted for his present high position ? 

"Independently of the anomalous situation in which, as the first 
law officer of the Crown, he would have been placed by this course, 
there were two great objections to it. In the first place, by allow- 
ing the Attorney-General to appear on behalf of Lord Maccles- 
field, the Government would seem as though they desired to 
shelter him ; or, at any rate, it could not be supposed that they- 
were very anxious that the charge should be fully investigated as 
the case imperatively demanded. And in the next place, con- 
nected as Sir Philip Yorke was with Lord Macclesfield^ it might 
have afforded a belief, had he thus stepped out of his course to de- 
fend the Earl in such a case as this, that he had been connected 
with him in the nefarious practices of which he was accused, a 
suspicion of which has never yet been even hinted at by any one. 
True, indeed, it is, that Lord Macclesfield's patronage of Yorke 
had more especially, and more especially his promotion of him to 
the Solicitor-generalship, excited odium against the former, and 
niay have contributed to add fuel to the fiame which was then 
^S^^g against him : but this, though it deserved his warmest gra- 
titude, could not demand of him the neglect of his duty, either 
public or private. A man is in honour bound to defend his 
friend — above all, one to whom he is under obligations, — against 
unjust attacks ; and this Sir Philip Yorke did not fail to do openly 
itt the House of Commons, where he endeavoured to procure a 
«iiscarriage of the prosecution by opposing a re-commitment of 
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the articles of impeachment, as already stated, and where also he 
vigorously repelled the personalities of Sir Thomas Pengelly and 
other private enemies of the Chancellor, during the very heat of 
the contest, and when his friend's cause was most overwhelmed 
with odium ; but he is not bound on all occasions to stand forward 
as his friend's supporter where he has been guilty of base and 
unjustifiable conduct in cases in which the other had no concern. 
Besides, the patronage which Lord Macclesfield had bestowed on 
young men of merit was not only no part of his offence, but 
formed the only substantial portion of his defence, or rather ex- 
tenuation of the ill conduct of which he had been guilty. Had Sir 
Philip Yorke resigned the Attorney- generalship, and devoted him- 
self to the cause of his fallen patron, he could have had no chance 
of serving him, the facts of the case being clear beyond a doubt, 
as was also the gross misconduct of Lord Macclesfield in acting as 
he did ; and the Attorney- General, by giving up his office, must 
have necessarily lost a large share of the influence which he pos- 
sessed while holding it, and which he was enabled to exert in 
mitigation of the efforts of the enemies of Lord Macclesfield.** 
(Vol.i. pp. 176, 177.) 

The death of the King in June, 1727, made no difference 
to Sir Philip : with his colleagues he was reappointed to his 
old post, his fitness for which was not now questioned, even 
by his opponents. His varied knowledge shone brightly in 
the great prosecutions which he conducted for the Crown, as 
well as in the elaborate arguments with which he swayed the 
Judges ; and in prosecuting Woolston for blasphemy, he re- 
ceived from the prisoner a satirical compliment for the theo- 
logical knowledge he had arrayed against him at the trial. 
In 1733 Lord Raymond died, and the chief justiceship of 
England was immediately offered to Mr. Attorney General. 
The proud Duke of Somerset had at orlce pressed for his 
appointment, and the Duke of Newcastle was equally ready 
to accede. The newspapers of those days seem not to have 
been more accurate in their reports than in these times. At 
first the leading journal of that age named every one but Sir 
Philip as likely to succeed ta the vacant seat. After a few 
days the journal announces the actual appointment of another; 
at last the name of Sir P. Yorke creeps into notice, but still 
ho appointment, and the papers, fairly puzzled, become full 
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of new rumours. Spring, summer, and autumn gone over 
without an appointment, until at last in November the Lord 
Chancellor vacates his place, and the two highest judicial 
honours are vacant at the same time. The negotiations that had 
been long going on, ended in Sir P. Yoiie taking the chief 
justiceship, whilst his Solicitor General, Talbot, passed over his 
head to the woolsack. The consideration seems to have been 
an increase of salary and a peerage, besides the permanency 
of the one position as compared with the ministerial tenure 
of the higher office. From the estate which he had long 
since purchased in Gloucestershire, he assumed the title of 
Baron Hardwicke. 

" The great eminence and distinguished success of Sir Philip 
Yorke at the bar, in each department of the profession, would lead 
the generality of persons to expect that, as a matter of course, a 
corresponding degree of fame would attend his career on the 
bench. In a vast variety of instances, however, anticipations of 
this kind, formed upon a very careful observation and perfect 
knowledge of the skill of the advocate, have been entirely disap- 
pointed ; and it has not unfrequently happened that the most bril- 
liant counsel have proved but very indifferent judges ; while men 
who were their inferiors as advocates, when raised to the bench, 
have shone forth beyond their contemporaries there, and greatly 
excelled those who far outstripped them at the bar. Nor is this 
at all to be wondered at, when we consider the vast difference in 
the duties which the two stations demand ; requiring not only 
"abilities and qualifications of quite another kind, but, in many re- 
spects, a totally distinct order and cast of mind. In each, indeed, 
great natural talents, extensive legal acquirements, a good store of 
general knowledge, and a sound discriminating judgment will, of 
course, be essentially serviceable ; but many of the most brilliant 
accomplishments of the counsel — the ingenious sophism, the 
ready reply, the well-pointed satire, the eloquent flow of language, 
and captivating address, — will be quite lost and useless on the 
bench ; while the sounder qualities of the mind — the habit of 
comprehensive examination, and careful investigation of the whole 
bearing of a case, the dispassionate inquiry and penetrating judg- 
ment — which were not generally perceived in the advocate, in 
the judge may shine forth in all their lustre. 
" But not only do the endowments of the successful barrister 
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YtkTj greatly from those of the eminent jndge, bnt the practice of 
the former is bj no means in all respects beneficial as a prepara- 
tion for the duties of the latter. The partial opinion which he is 
accustomed to form at once of everj case he is engaged in, the 
unsoundness of many points to which he is wont to resort, the 
deficiency of comprehensive ideas which he acquires, the aptness 
to imbibe in one particular direction a strong bias or prejudice, 
are great and serious impediments to making an able judge out of 
a leading advocate. Indeed, in some great advocates, the judicial 
qualities of the mind seem to have* been almost entirely extirpated 
by this habit, by taking always a one-sided view of the case, which 
appears to follow them to the bench, and characterises their man- 
ner of summing up each cause. In the case of Sir Philip Yorke, 
— whose qualifications as an advocate mainly consisted in his sound 
knowledge of law, and whose comprehensive way of dealing witb 
an argument resembled more the tone of the judge than the advo- 
cate, joined with a peculiar moderation of demeanour on all occa« 
sions, — these disadvantageous influences did not operate so lai^elj 
as in many others. Besides this, the offices of Solicitor and Attor- 
ney-General, in which he was engaged during by far the larger 
portion of his career at the bar, are, to a certain extent, of a judi- 
cial nature, involving not only the advocacy of the causes they had 
to plead, but the determination as to the merits of many matters 
on which they have officially to advise before they are brought to 
trial, and in giving their opinion on many different points sub- 
mitted to them in cases where their decision is almost tantamount 
to a judgment in one of our courts. In this latter capacity, Sir 
P. Yorke was very' extensively employed, as is shown by the vast 
number of professional opinions by him, on different points^ now 
in the possession of his descendant among his papers at Wimpole. 
Perhaps also the having so soon obtained a seat in the House of 
Commons, and accustomed himself to take a part in their debates, 
where more comprehensive reasoning is requisite than the mere 
advocate is wont to resort to, and matters of general interest are 
argued and dealt with, may not have been without its use. But 
probably the chief advantage which he possessed was in being 
raised to the judicial bench at so comparatively early an age, be- 
fore his mind had become warped and had imbibed habits which, 
after long usage, could not without great difficulty be laid aside.** 
(Vol. i. pp. 260—262.) 

It is not in the House of Lords that the speeches of a 
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chief justice are to be looked for, or even wished. Doubt- 
less cases must arise in the multifarious debates of such an 
assembly as seem peculiarly to require the interference of 
law lords^ and the respect with which such opinions are re- 
ceived might often tend to promote in them the desire and 
the habit of frequent debating. Happily, however, from the 
best times of our law, the ennobled members of the profession 
have ever considered the danger which must accrue to the 
majesty of their office, if the shadow of political partisanship 
should pass upon it. The best and worthiest among them, 
when they have passed from being the official advocate in 
the Commons to the judges* seat and the peers' coronet, have 
left behind them the style and feeling that became them as a 
partisan, and assumed the port and dispassionate demeanour 
of the Judge. Such, too, was the conduct of Lord Hard- 
wicke. In the House of Commons he had never been a 
violent partisan, though still a firm defender of Walpole and 
his measures : .when he spoke as Chief Justice it was always 
with reUictance, and far more as a judge than as a peer ; and 
when agaiu, as Chancellor, he passed into partisanship once 
more, the judicial habit of thought and manner remained 
stamped on his demeanour. 

His judicial charges deserve the praise which his biographer 
has bestowed on them, for clearness, correctness, and decision, 
and his political bias never obtrudes itself. To that general 
fear of the king over the water and his party, rather than to 
his own particular feelings, must be ascribed the place which 
Lord Hardwicke assigned to the silly gunpowder plot of 
July, 1736. So acute were all eyes then in the discovery of 
Jacobitism, that the explosion of a loose paper of powder in 
Westminster Hall, and the scattering of sundry written cari- 
catures on some late measures, readily assumed in the eyes 
of the Royalists the form of a deep laid conspiracy. The 
" audacious act of sedition " would now-a-days be laughed at 
as a mischievous trick and ill-contrived joke ; but with the 
recollection of the year '15 in their minds, and the Porteous 
riot before their eyes, men talked themselves and the Eling into 
the belief of new mixed plot of powder and papers. My 
Lord's good sense could not but see the absurdity of the 
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powder part of the plot, and led him to lay the stress of the 
conspiracy on the paper portion thus spread about the Hall 
and scattered before the seats of justice. 

Talbot, to whom Hardwicke had already given way, was 
not destined to exclude his contemporary from the Seals for 
many years. Early in 1737, the Lord Chief Justice was 
sitting as his locum tenens as Speaker in the Lords, and as 
one of the Commissioners of the Great Seal ; on the 14th of 
February Talbot was dead, and the chancellorship at the 
refusal of his old companion. Within a week Hardwicke 
had accepted the Great Seal, and as some delay followed in 
the selection of his successor on the Bench, actually held and 
exercised in public the two greatest judicial offices of the 
kingdom. Ambitious as Hardwicke was of the chancellor- 
ship, the change from a certain to an uncertain post weighed 
much with him, and he certainly did not accede to the wishes 
of Walpole until he had secured the reversion of a good place 
for his son, if he did not play with the offer, as Horace Wal- 
pole relates, until the minister threatened to place a bitter 
Tory on the woolsack. 

Among the appointments in his gift was one which secured 
an income to the poet Thomson, and exacted from him no 
return. The poet, a stanch Tory, and adherent of the heir 
apparent, and therefore opponent of the Crown and its 
ministers, was too proud to ask for a continuance, the new 
chancellor too proud, if not too politic, to give an office to 
an opponent without at least a solicitation. So Thomson 
lost his pension, and, happily for posterity, took again to his 
pen, and the censorious had one more fact to cite against the 
fortunate Chancellor in proof of his neglect — almost his 
despisal of letters and literary men. The rapid progress of 
Salkeld, Jocelyn, Lee, and Strange, easily refute Lord Hard- 
wicke's supposed neglect of his professional companions ; the 
researches of his present biographer (i. p. 523 — 5.) successfully 
sweep away the oft repeated accusation of his neglect of the 
clever, gossiping, anecdote-gathering Dr. Birch, with whom, 
from early years, the young Yorkes so freely associated. 
If he were to blame in this matter, it was in the abundance 
of countenance and promotion he accumulated on him. But 
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besides this, even during the life of the Queen, the Chan- 
cellor seems to have had enormous influence in the selection 
of men for the episcopate and other exalted positions in the 
church. The men who were thus gradually brought forward 
include Butler, Sherlock, Gibson, Pearce, and Hurd. This 
speaks well for the Chancellor's discernment. And if to Her- 
ring, whom he raised step by step, through prelacy to one 
primacy after another, cannot rank with such men, it must 
be conceded that he was in every sense a Christian scholar, 
and one on whom greatness was rather thrust, than sought by 
him. ^ In after days, when applied to by Dr. Doddridge to 
encourage a physician to enter the church by the promise of 
preferment, the Chancellor refuses with firmness and with 
reason, on the plea that he will not aid in making the prospect 
of preferment a reason for taking on themselves such high 
and holy duties. (VoLii. p. 376.) 

The real position held by the Chancellor in the various 
cabinets in which he took part, doubtless varied materially 
with the circumstances of the time, and more so with the 
character of his colleagues. Walpole, like both the Pitts, 
and a certain modern statesman, ruled all affairs with such a 
high hand, that his brother ministers became rather the organs 
of the patronage than the depository of the power, and the 
regulators and originators of the policy, of their respective 
offices. Walpole bribed every one but himself, for the sole 
object of making every one his humble servant. That most 
amusing libeller, Horace Walpole, embalms Lord Hardwicke 
as the butt and bore of the council board ; and yet, in those 
days, the haughty and unmanageable Newcastle frets himself 
because a secret is committed to the Chancellor before him, 
and confides to him that his situation in the Cabinet is so 
distressing, that " his only comfort, he can say with truth, 
had been the friendship and unreserved confidence he had 
hitherto honoured him with." Between Newcastle and 

' Nolo Episcopari was a reality in those days. Not only do good men demur 
at being made bishops, and seek to be relieved from their episcopal duties, but 
when (as in 1747) the primacy fell vacant, London and Salisbury adhere to 
their Nolo, and York only retracts his on receiving a complete lecture from his 
old patron the Chancellor. 
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Walpole, Lord Hardwicke aeemB to have acted as mediator, as 
he did in after years between the duke and his brother 
Felham. The strong sense and conciliatory manner of the 
Chancellor seem to have marked him out for a mediator from 
his very first entrance into his high office ; the painful quarrel 
between the King and the Prince had called for all his 
talents and all his temper, and whilst designing men on both 
sides continued for years to fan the flames of dispute and 
discord, and rendered the gap between the party of the King 
and that of the Prince wider and wider, the Chancellor alone 
remained respected by both : regarded by the Prince as an 
opponent forced to be such by his conscience, and by the 
King as a friend, not only from inclination but from reason. 

It must be allowed, that Lord Hard wick e's conduct respect- 
ing the appointment of Puisne Judges, is utterly at variance 
with present practice ; but it must not be forgotten that we 
have no right to judge men of olden time by the practice and 
notions of our own age. Walpole, indeed, would have used 
these places for political purposes, for he contrived to keep 
several judgeships open, until remonstrated with by the 
Chancellor. (Vol. i. p. 486.) In this, perhaps, he was as 
much above the usual practice as he was below the present, 
in not insisting on no one having a voice in such a matter but 
the Chancellor. The same applies to his answer to a recom- 
mendation for a judgeship from a great lord, that he had 
already promised it; and his attempted recommendation of 
Noel for a like place, months after he had resigned the Great 
Seal. (VoLiii. p. 110.) The worst that can be said is, that 
it would not be tolerated at the present time. 

True to his Hanoverian feelings, loving his old dull electo- 
rate, and regarding his kingdom as little better than a treasury, 
the King took every excuse for deserting England, and leaving 
his Lords Justices to manage in his absence. It was during 
one of these visits, in 1741, that the smothered enmity be- 
tween the Duke and Sir Robert broke out with such violence 
as to endanger the safety of the ministry. The Duke, eager 
for war -^ Sir Robert as eager for peace — the Duke pressing 
for vigorous measures — Sir Robert conciliating Spain — the 
Duke loud and firm against the Electoral Treaty, which the 
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King had signed in September — Sir Robert ready to ac- 
quiesce in it^ though so long kept in ignorance of it. Then 
it was that the Chancellor — the man whose opinion the 
Duke admitted would determine both when the brothers 
disagreed — stept in once more as a mediator. By his means 
the threatened resignation ended in threats alone, and the 
brothel's and Sir Robert once more appeared to pull together 
in the Cabinet. 

But the days of the Walpole Cabinet were numbered ; 
higher and higher rose the tide of opposition against them, 
and louder and more clear became the personal denunciations 
of the minister. In February, 1742, Walpole resigned office 
and accepted rank, and as he closed the door of power against 
himself, comforted himself that he had turned the key against 
his old opponent, by crushing his popularity under the coronet 
of an earldom. " Here we are, my Lord," said the new Lord 
Orford to the new Lord Bath, as together they walked up 
the House of Lords, '^ the most insignificant persons in 
Europe." The two leaders were out of office, and the new 
ministry went on with the average men of both parties. 

In such a cabinet as that which now remained to rule, a 
man like the Chancellor rapidly assumed a position almost 
inconsistent with his official duties. King and councillors 
equally depended on his advice and his pen, and his duties 
ranged from penning king's speeches, and every public docu- 
ment, to originating foreign policy, and bringing over his 
royal master to consent to the exclusion of his favourite 
Granville. With onerous duties in his court, packets of 
foreign correspondence to read, almost secret interviews with 
Bolingbroke to endure, a quarrelling cabinet to harmonise, 
and an obstinate sovereign to influence, the Chancellor lived 
on no bed of roses, and passed no life of idleness. With his 
former patron, Walpole, the Chancellor seems to have re- 
mained on the best of terms ; ready, indeed, to do him a 
service, but not at the expense of propriety. Such a case as 
his refusal (ii. 96.) to appoint a Westminster organist to the 
commission of the peace of the county, as trenching on the 
usages of society to place on the same judicial seat the 
lord that said his prayers in St. James's church in his pew. 



334 Lord Hardwiche. 

and the organist who said his in his gallery, when the duties 
of his keys did not prevent him. The Hardwicke Papers 
afford some new sayings of the great ex-minister. " Foot- 
hunting^'* said Sir Robert, " is the perfection of skill in the 
art of hunting." " Give me a positive and I will give you a 
negative at any time." " Grant a man nine favours and deny 
him the tenth, and he will be as bitter against you as if you 
had denied him alL" The following letter to Charles Yorke 
is highly valuable, as an over true sketch of a neglected 
minister, satisfied with the reputation he had earned, and 
disgusted with the neglect he had experienced from the 
master he served best : — 

** Houghton, 24th June, 1743. 

" Dear Charles, 

" I have now wrote to Captain Jackson, to give Lord Tyrawly 
a ticket, as you desired, and am very glad to oblige him with it. 

" This place affords no news, no subject of amusement and en- 
tertainment to fine men. Persons of wit and pleasure about town 
understand not the language nor taste the charms of the inanimate 
world. My flatterers here are all mutes. The oaks, the beeches, 
and chestnuts seem to contend which shall best please the lord of 
the manor. They cannot deceive — they cannot lie. I, in return, 
with sincerity admire them, and have as many beauties about me 
as take up my hours of dangling, and no disgrace attends me be- 
cause I am sixty-seven years of age. Within doors we come a 
little nearer to real life, and admire in the almost speaking canvas 
all the airs and graces which the proudest of the ladies can boast. 
With these I am satisfied, as they gratify me with allJ wish, and 
all I want, and expect nothing in return which I cannot give. If 
these, dear Charles, are any temptations, I heartily wish you to 
come and partake of them. Shifting the scene has sometimes its 
recommendations, and from country fai*e you may possibly return 
with a better appetite to the more delicate entertainment of a court 
life. Since I wrote what is above, we have been surprised with 
the good news from abroad. Too much cannot be said upon it ; 
for it is truly matter of infinite joy, because of infinite consequence. 
" Dear Charles, yours, most affectionately, 

« Orford." 

From the Walpole MSS. Mr. Harris has disinterred a 
number of letters to the Chancellor from that deepest of 
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plotters. Lord Bolingbroke; commencing and ending with 
equal abruptness ; they begin in the form of transmitting some 
letters of Due d'Harcourt, relating to the Partition Treaty, 
and are carried on until after the suppression of the Ke* 
hellion in '45, when they suddenly cease. A key to many, 
if not to most, of the statements in these letters is wanting. 
Lord Hardwicke seems to have felt that this intimacy with 
Bolingbroke brought on him the reflexions and the envy of 
his colleagues, and appears to have never given even a hint 
of its objects to his favourite son. The main object of the 
letters is to communicate secret intelligence from France, 
through the means, in all probability, of Noailles; this is 
clear, and, according to BolingbTOke's showing, peace was as 
much sought by the good men in France as desired by us- 
But, besides this, there are, ever and anon, dark hints of 
persons at home — hints, doubtless, well understood by his 
correspondent, and rendered the more clear by the writer in 
the many interviews which he seems to have had with the 
Chancellor. * 

It was fortunate for this nation that the influence of so 
practical a man as the Chancellor, was so paramount over the 
King and among his colleagues, when the invasion of Prince 
Charles Edward suddenly burst on the country. Left as one 
of the Lords Justices during the King's trip to Hanover, per- 
plexed by the divisions which existed among the members of 
this council, conscious of the absence of all cordiality between 
the absent King and his ministers, and particularly so of the 
delicate ground on which he himself stood with his sovereign, 
the Chancellor felt at one and the same time that every thing 
depended on him, and that every act of his would be scanned 
with jealousy, and judged solely by its consequences. The 
Hardwicke correspondence necessarily, therefore, opens up to 
a full extent the position of the country and the current of 
events during this singular crisis. It confirms the long sus- 

• ' Respecting the expression Vome Reveu in the letter, p. 121., which we 
believe has troubled the author and his friends, we would suggest a comparison 
with the expression about Noailles in the letter, p. 1 13 , and a hint that it may 
be a cypher for «* Voire Neveu.** 

VOL. vir. Z 
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pected and long believed opinion, that the personal characters 
of the contending parties, — the courtesy and professed love for 
his country of the one, and the evident German preferenoes 
and foreign manners of the other, and unblushing sacrifice of 
English to Hanoverian interests, -^weighed quite as much as 
hereditary right in the contest The form and manner of 
government few cavilled at, and. the Prince induced many 
a waverer to join his standard by professing his desire to 
retain it. 

Though but a few thousand troops, chiefly foreign, were in 
the country, the rapidly increasing forces of the rebels were 
treated with derision, and even the landing of the young 
Prince questioned. ** I cannot help agreeing," writes the 
Chancellor to the loyal and martial Primate of York, " with 
your elder brother of Canterbury, that in this case want of 
faith proceeds greatly from want of zeal, which in political 
faith is the worst source. There seems to be a certain in- 
difference and deadness among many, and the spirit of the 
nation wants to be roused and animated to the right tone. 
Any degree of danger at home ought now to be vastly the 
more attended to from the state of things abroad. That I 
lament from my heart. I think I see the evil cause to which 
it is to be ascribed ; and yet I know not whether to wish that, 
by the public, it should be attributed to that cause." (Vol. ii. 
p. 155.) Again, he hints at the King's perverse conduct after 
the invasion was certain. 

'^Parturiunt mantes; but the mouse is not yet brought forth. 
It has vexed me heartily to be so called away from the very short 
but agreeable recess and pleasure, when I began to feel at rest, 
to attend the labour when the birth seems so far off. A certain 
person feels many pangs and throes ; but I perceive plainly his 
principal midwife (Lord Granville) does not undertake to deliver 
him ; and he, notwithstanding his partiality towards him, does not 
rely upon him. I have gone thus far in metaphor ; and, indeed, 
I know not how to describe the scene upon paper, in plain words. 
Imagine to yourself a situation where a man wants to bring about 
what he sees is impracticable, — will not enable the old servants in 
his family to do his business, and yet is convinced that those 
whom he is more inclined to cannot carry it on, ■— wishing on 
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on^ side and embarrafising on the other,-— and then jou have the 
picture ot out present famify.** (Vol. i, pp. 161, 162.) 

First among those who stepped forward to rouse the spirit 
of the nation, was the Chancellor*s protege the Primate of 
York. Not eontent with thundering from his primatial pulpit, 
he freely gave his wealth to aid, and bis assistance to en- 
courage, the loyalty of his city. ** My gentle Lord of York 
assembles all his powers," and perseveres in his course in 
despite of caricatures that dressed him in regimentals, and 
offers from six feet long Welsh curates to rally round his 
banner. His feeling was from the heart. When all Scotland 
had succumbed or, rather welcomed the invader, and every 
post brought tidings of the onward progress of the rebels, — 
when, to use Charles Yorke's words, "the roads in Notts 
were crowded with gentlemen and ladies, and all the con- 
siderable families in the country were flying from it, so that 
the inns could not contain them, and many were obliged to 
sit by the fireside all night for want of beds," — when dukes 
fled to Bath, and a Yorkshu'e merchant to the Hague, — then 
the Primate refused to leave Bishopthorpe to take his seat in 
Parliament, having "had a sort of remembrance that it would 
create some sort of uneasiness in his archiepiscopal city." 

Of the rebels, and the spirit that animated their councils 
and their army, the Hardwicke Papers afford much informa- 
tion. The following, we believe, is new : — 

" As they went south, they committed greater outrages than 
formerly. They shot all the Marquis of Lothian's fallow deer, 
seven excepted ; and when some of their chief officers called to 
them from the windows to forbear,- they fired at them. These 
were Mac Donald's and [of] Keppock's men ; and when Keppock 
was applied to, he answered he could not help it. They boiled 
the venison, and eat of it till they were sick ; then sold the skins 
for a trifle. 

" Though poor Lady Lothian got no sleep for two nights, while 
the deer were killing about her doors, she invited Lord Elcho, 
who, with his horse, were quartered on her, to a good bed in the 
house of Newbattle ; but he answered that he was resolved to sleep 
in a hayloft till the restoration. The servant innocently repeated 
the message, that he was resolved to sleep in a hayloft till the 
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resurrection. However, the young lord got sucli a toott-aclie 
that night, that he was glad to get into the minister's house the 
next, and get his bed warmed, and warm drinks." (VoL ii. p. 190.) 

From the arrival of the Duke of Cumberland with the 
English regiments from Flanders, and the ill-timed retreat of 
the Prince from Derby, the amplest intelligence reached 
the Chancellor from his son, who was the Duke's aide-de- 
camp ; and though the letters present hardly any new facts, 
they are written in so free and fair a style, that the reader 
best acquainted with the details of the time will peruse them 
with pleasure. That, indeed, in which Colonel Yorke 
describes the battle of Culloden, in which he bore his part, 
deserves insertion, had we room to afford it. 

The event of Culloden called forth the Chancellor's powei-s 
in another form. At the trial of the noble rebels, he pre- 
sided as High Steward, and afforded a new mark for the 
spleen of Horace Walpole* It is hardly necessary now to 
repel the accusation, that " he behaved so like an attorney 
on the first day, and a petty-fogger on the second," that 
George Selwyn, of execution notoriety, would not accept his 
broken wand to light a fire with ; the careful record renudn- 
ing of those proceedings refutes the sarcasm and establishes 
the falsehood. Neither can the powerful address and sentence 
on that vilest of rebels. Lord Lovat, be regarded as too 
severe or uncalled for. Indeed it is difficult to conceive any 
terms of reprobation as unsuited to the condemnation of a 
villain, who would have sacrificed his son to his own ambi- 
tion, and who bargained with the Guelph whilst he held in 
his hand his patents from the Stewarts. The conduct of 
that trial called forth the legal acumen of the Judge, as well 
as the stern language of the condemner; and in few cases 
was the spirit of our law, that the untried is to be accounted 
as not guilty, more perfectly developed and contrasted with 
the view which the condemning Judge must hold, than in 
the opening address to the prisoner, and the closing speech to 
the culprit. 

The sudden and lamented death of Mr. Pelham in 1754, 
again imposed on the Chancellor the weight of the govern- 
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ment and the choice of his successor. Unaccustomed as we 
are in these days to one of the legitimate uses of the Privy 
Council except on formal occasions, and to the obtrusion of 
episcopal council in political matters, the use made by the 
Chancellor of the Primate on that occasion is naturally sur- 
prising. In those days the sovereign had as much personal 
interest and power in the allocation of places to his councillors, 
as the world now attaches to the French King ; and as the 
nomination to the Episcopate was always regarded as the 
private patronage of the Crown, and only subject to the advice 
of the minister, the influence of the episcopal members of 
the council was naturally important. The result of the 
Chancellor's plans was the elevation of the Duke of New- 
castle to the Premiership. The means by which those plans 
were rendered successful will be found — at least one of them 
— in the Chancellor's letter to the Primate. (Vol. ii. p. 511.) 
One of the first results was the acceptance of an earldom 
by the Chancellor, an honour long before tendered, but 
rejected for prudential reasons. 

When we consider that, for more than thirty years. Lord 
Hardwicke was a public man, for twenty of them he held 
the Great Seal, and that from the day of his resignation to 
his death he greatly influenced public measures, gradually, 
indeed, decreasing with the rise of Lord Bute's power, we 
do not expect to analyse with any minuteness such a career. 
We have done our best thus far: for the rest it must be but a 
glance. The well-known negotiations with Pitt are further, 
illustrated in these volumes, and the patriotism of the great 
commoner does not gain in brightness by the published 
records. When his well paid-— rather highly-bribed — silence, 
if not acquiescence, is contrasted with the dignified retirement 
of Newcastle, the loud patriot fails in the contrast. With a 
peerage, a pension, and an increased fortune, the one passes 
from patriotism to almost subservience. With a fortune 
generously diminished by his sacrifices, the other passes from 
power, despising the proffered rewards, ashamed to receive 
payment when considered unworthy of serving his country. 
, We have already remarked on the stately propriety of 
thoge days even between nearest relatives; let us not forget 
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the servility exhibited, in words, by the greatest men in their 
letters. We do not mean only the letters from ministers to 
their sovereign, though these contrast but poorly with the 
respectful manliness which a late ministerial crisis showed to 
pervade the present intercourse between the sovereign and 
her advisers ; but we rather refer to the fulsome praise which 
men of equal rank and talents lavished on one another, and 
which warranted a man like Clive, in considering the appro- 
bation of Lord Hardwicke the greatest proof of the trans- 
cendent nature of his deeds. Such compliments were too 
common to be valuable, and smacked too much of the " dedi- 
cation style " to deceive even the recipient of their adulatory 
phrases. 

On the 11th of November, 1756, Lord Hardwicke resigned 
the Great Seal, on the retirement of his old and finn friend, the 
Duke of Newcastle. Though out of office, and firm in 
refusing to return to official life, either as Lord President or 
as Chancellor^ Lord Hardwicke's power remained very great; 
and hardly a ministerial difficulty arose in which he was not 
called in, and of which he did not eventually complete the 
settlement. Within a year of his resignation he entirely re- 
constructed the Cabinet by his extraordinary influence ; and it 
was not until after six years of retirement, as it was ccdled, 
that he resigned his influence, and could say that he looked 
forward for the first time to read the King's speech, which 
he had been in the habit of writing for nearly thirty years. 
The position of the Ex-chancellor must have been truly grati- 
fying, at last enabled to feel that he possessed a great and a 
powerful influence without the adjunct of office ; and that 
he was justified in believing, to judge from faots, that he 
deserved the influence, not only which he then possessed, 
but which he had enjoyed when in power and place. 

To how many of our great men is denied the gratification 
of witnessing the rise of descendants calculated to maintain 
the reputation earned by the departing ancestor. How few 
can look forward, with pride, to the day that shall consign 
them to the verdict of posterity, and leave the honours and 
the reputation of a race to the successor of the creator of 
both. It was not so with Lord Hardwicke. Well aware. 



Lord Hardwiehe. S4i 

as he was^ that to the exalted position of their father his 
«ons owed much of the rapiditj with which they had risen 
into notice5 could he look with aught but honest pride on the 
position of Lord Boyston as a politician and a scholar ; of 
ill-fated Charles Yorke as a lawyer^ and the marked successor 
to his legal honours ; or of his military son as doing credit in 
arms and diplomacy to his own career. Ill-fated Charles 
Yorke — friend and honoured rival of the best jurists of 
France and Germany^ ingenuous friend^ honest partizan^ too 
docile servant of your sovereign — who can read your proud, 
your fearful career, and not at once envy and pity you ! It 
hardly required the feeling record of your last days, which 
the hand of your brother has left, to free you from the 
heartless charge of suicide. Rest thee in thy hollow grave, 
assured that thy brather^s love was with thee at thy death, 
and that in these days the race of Yorke can say with pride, 
" he was our ancestor." * 

Singularly suited to the times in which he appeared, Lord 
Hardwicke had sufficient ambition to urge him to strive for 
pride of place and power, but not to lead him to mistake the 
by ways for the highways, of fame. To a fine and courtly 
person, and a pleasing address, was added, in him, a sound 
memory, profound common sense, sufficient learning to refine 
his mind, but not to wed it to such tastes alone, a calm and 
imperturbable temper, strict integrity, and the power as well 
of comprehensive views as of acute and close reasoning. His 
knowledge rendered him acquainted with most subjects, and 
well able to form an opinion on them ; but when he felt his 
knowledge to be wanting, he never pretended to that which 
he had not. Thus, if he did not shine as the sayer of sharp 
things and maker of good hits, he passed from early life to 
death without having made any great mistakes, or left a 
Tecord of presumptuous ignorance. 

The miscellanea of such a work as this are numerous and 
amusing. The Chancellor's idea on foreign travel, and his 
relics of Walpole's wit, have been already introduced. Thd 

* The highly tnterMtiDg eareer of C. Yorke will require a seperate notice at 
jk fbture tiise, 
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first that follows gives Charles Yorke's idea of what some 
young barristers facetiously call toorluTig. Dawdling in 
Courts under the plea of taking notes and hearing cases^ he 
called " a cruel time killer.^ Who can deny it ? 

** Pope," writes Charles Yorke, in a letter of June 27th, 
1744 (vol. ii. p,89.), "was fond of Erasmus' principles in 
matters of religious opinion, and the last thing he said that 
had either sense or wit in it, was to Spence of Oxford, who at- 
tended him in his illness, alluding to this favourite character. 
Spence earnestly recommended him to call in another phy- 
sician. * No,' says he, * I am weary of them. They have 
all mistaken my case, and a new one will but add new 
blunders to the former. It would be like quitting the errors 
of the Church of Rome for the errors of the Church of 
England.' " 

There is nothing new under the sun even in local wit- 
ticisims. The Punch of this era is anticipated by the wit 
of a previous century, and finds his best joke even on poor 
broken-backed Westminster Bridge anticipated. For as the 
venerable predecessor of the present decayed proprietor of 
that passage and water-way was equally given to sinking 
and putting its piers deeper and deeper into the mud, so the 
standing joke among the wits of its day was, " How the poor 
Bridge passed the night." (Vol. ii. p. 344.) 

To read the following passage, the reader might suppose 
Lord Hardwicke to be sketching off a scene in these our days. 
**I don't wonder," he writes to his son, "about the Senior 
Judge. Such starts and sallies are incident to his constitu- 
tion ; but I always thought it imprudent in a Judge to make 
himself unpopular with the Bar." (Vol. ii. p. 414.) In a Court 
where report says that Judge A. settles the law. Judge B. the 
facts. Judge C. the counsel. Judge E. the jury, and My 
Lord Chief unsettles every thing and every body, such a 
motto might act as a seasonable reminder. 

The pro- and anti-Jew agitation calls for the introduction 
of the next specimen of ancestral wit. Commenting on some 
of the intended measures of the Cabinet in 1753, "there was 
printed in the London Evening Post, a Jerusalem gazette^ for 
the year 1800, when the whole nation is supposed to be 
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converted to Judaism. One article in it was^ that on euch a 
day Mr. Attorney-General D'Acosta filed an information 
against somebody who had dared to write in defence of 
Christianity." (Vol, ii. p. 500.) 

Except that our author is somewhat too familiar with the 
sublimities of common-place, and occasionally occupies a page 
with a string of most undeniable truths, there is, with one 
exception, nothing to object to in any portion of his book, 
which does not relate to its particular subject. He does, 
indeed, extol the dinner-giving system of the Inns of Court, 
which he considers approaching to perfection, but then at the 
end he states that some alteration of it is contemplated, and 
that lecturers may be appointed; and he admits that this 
also is excellent : so far, then, there is little to blame ; but 
when he comes to consider the charges which have been 
repeatedly brought against Lord Hardwicke for his mis- 
conduct as a law reformer, Mr. Harris indulges in sentiments 
which satisfy us that he has been born considerably after his 
time. Indeed, the Law List and other evidence of equal 
credibility, have been absolutely necessary to remove a doubt 
that we entertained, that instead of being a rising junior of 
1848, Mr. Harris should, in fact, antedate his time of life 
by at least a century. The commission which was appointed 
in 1729 "to inquire into the law offices and their fees," he 
gravely informs us, using it apparently as a justificatory 
statement, was allowed by Lord Hardwicke to continue 
during the whole of his chancellorship, the Chancellor taking 
no step either to hasten its labours, or to act in accordance 
with the information collected ; and the author alludes to all 
this with much heavy jocularity, without apparently seeing how 
much these facts make against his hero. Possibly, however, 
Hr. Harris only intends to joke when he intimates an opinion, 
that if any reform interfere with the profits of the profes- 
sion it should not be proceeded with. If he is serious, we 
must remind him that by this course of reasoning, Harvey 
should not h we injured the medical profession by divulging 
his discovery of the circulation of the blood, or Jenner have 
saved the lives of thousands by making his theory of vac- 
cination known to the world. 
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It was from no lack of power to take a comprebensive 
view of a subject, that prevented Lord Hardwicke from 
enrolling himself in the number of law-reforming Chancellors. 
This is sufficiently proved by the notes which he made for a 
speech, on the general policy as to the alienation of land, on 
the introduction of the act 9 G. 2. c, 26,, a part of which we 
gladly extract. 

''Feuds — at first unalienable, afterwards to be kept undimi- 
nished — not allowed with^ licence or great ^nes paid. 

" The Government became almost an aristocracy, and y* of y« 
worst kind — turbulent military aristocracy. Distressed j^ Crown 
— oppressed y® people at pleasure — j^ one an instrument in their 
hands — y* other their slaves. History of the Barons' wars proves 
this. Admit they obtained many good laws fro' y® Crown — by 
wise construction and exposition since applied to general liberty 
— at first intended to secure their own ^BTtic. freedom ond power. 
In y« reign of Ed'f I. they found their power decreasing — 13 of 
his reign prevailed to gr* y« stat. of entails, 

" This invested every owner of lands with y* power to put you 
out of a capacity of being aliened, even with* y« licence of the 
Crown. — Mischiefs of this soon felt. — Several attempts in Parlia« 
ment to repeal y® law ; but y® men of gr^at power in those days 
refused to consent. 

" At last, ab* 12 Ed. 4. the judges by a wise exposition — appli- 
cation of the rules, nay fictions of law — found out a method to make 
est«« tail alienable. Com. recovery y** first introduced. 

" In reign of Hen. 7. a prince of g* foresight and policy, this 
doctrine of com. recoveries, aliening estates tail, was more fully 
established — new laws made introducing new facilities in barring 
estates tail. Fine now made a bar to y« issue in tail. 
' " This, together with y« stat. of population, y« ground of w* is 
commonly said of y« prince's breaking y« power of y® barons. The 
happy consequences arising £^ hence to y« whole nation visible. 

" The Constitution has been bro* to a truer balance. Liberty 
has been much more generally diflfused thro' y® whole body of y® 
people. 

" The nobility are become a middle state — security to y« Crown 
agst invasion of their liberties by the Crown. Trade and arts 
increased and flourished. Apply this. Have y*" Lordship's ances- 
tor's, for national considerations, for y« sake of public utility, per- 
mitted their estates to become alienable — parted with a g* share of 
their own power. Will you suffer another estate of y* kingdom to 
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go on perpetually increasing in unalienable property : or y® same 
thing to arise in another shape of mistaken charity ? 

" Ml/ other general reason, y« general interest and trade of the 
kingdom. 

'^ What is y« great incitement to industry and merit in trade^ 
study, or y® profession of arms? Founding families — if cut off 
from all opportunities of realizing ^, are scarce incorporated into y* 
body of y® people.'* 

We now close with regret a work of which our good opinion 
has already been manifested by the use we have made of it, and 
the extracts we have culled from its volumes. Strongly as the 
writer must have been prepossessed in favour of the subject of 
his work, from the kindness which he received from the 
*^ house of Yorke," he has made his commendations with 
justice, and his defence with courteous manliness. To most 
of the standard accusations against the great man, his access 
to the Wimpole MSS. has enabled him to offer a decided 
answer ; and with such success, where proof is ready, that he 
has, not without warrant, deduced a probable error where that 
proof in denial is not discoverable. We may say, however, 
that the work has too much of the elaborate workman- 
ship of a Dutch painting to be fully appreciated, except 
by the family, and with the length to which it has reached 
many will ca,vi], and, in all friendliness, we would suggest 
reduction whenever a second edition is required of a work 
which so richly deserves it. What we would curtail are the 
extracts, doubtless to the point, from contemporary sources, 
such as those relating to Shepherd, Layer, and Wilde ; a 
few, but very few, of the letters might be spared ; but we 
would, by all means, retain the observations in defence of our 
profession with which the first volume is illustrated. They 
do credit to the feelings and sense of the writer. 

But the praise due to such a work as this should bear no 
proportion to its mere literary merits. The materials it con- 
tains are of the greatest value, and the author, as well as the 
noble representative of the Chancellor, deserve great praise 
and great thanks for so valuable a contribution to legal 
history. 

* Acquiring real property. 
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ABT. VIL — THE NEW PILGRIM'S PROGRESS. 
CHAPTER IV.» 

Now I saw in my dream that Pilgrim, having bade adieu to 
Hopeful, proceeded on his way ; and here it may be sup- 
posed that some fueling of joy, if not exultation, would have 
stolen into his breast. He had accomplished his object ; he 
had maimed and driven away the monster Feudality ; he 
had done the deed for which he had visited the land : he had 
BO far baffled his foes, whether secret or open. But there 
was in that country a vale, called the Valley op Despoxd- 
ENCY, and his road was through that vale, which was full of 
passing 8ha2)es and shadows. And as Pilgrim walked along, 
he entered this valley, and his feelings underwent a change ; 
he pined for some sympathy with his own inmost soul, and 
found none ; and if perchance he met a traveller, he was 
passed by unnoticed, or a look of hate or contempt thrown on 
him. This cut him to the quick. Where he had looked for 
praise he found noue ; and he felt his heart die away within 
him. " How," cried he, almost in despair, " shall I proceed 
on my journey — how shall I overcome the other perils that 
attend it — how accomplish the ends for which I live ? I have 
roused the hatred of all, and have as yet done nothing. This 
monster, though maimed, may yet return : for this I have 
left all that is dear to life — wealth, honour, and distinction ; 
and, dearer far, wife and children ! " And falling on his knees, 
the blood forsook his lips, and he would have given up the 
ghost ; but this posture caused his hand to press on the ring 
given him on commencing his journey, and a spirit stood by 
his side. 

*^I am here," it said, " to aid you. I attend on the ring 
you wear. My power is limited — I can give neither wealth, 
nor station, nor strength, nor health, — but I can give peace, 
which is better than all these. Men call me Gilead." 

» See Chaps I.— JIL 5 U U. and 6 L. U. 
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''Ahl^said Pilgrim^ *<that is all I require. lam tor- 
mented in my inmost soul by thick-coming fancies ; all men 
hate and despise me, when I breathe but good- will to all." ij 

And here bis life fled for a time^ and he fell prostrate on 
the ground. 

That good spirit who had come to his aid, kindly raised 
him up, and bore him in his arms to a stream hard by, where, 
by laving his pale face with water, and still more by his 
cheering words, he restored his soul. 

** You have overtaxed your strength, good Pilgrim," said 
Gilead. "Much labour and an overwrought mind have 
brought you to this pass. Besides, this deed you have per- 
formed has raised your spirit, which has fallen too rapidly 
again. You have too soon sought other adventures, wTiea 
rest and quiet should have been yours for a time. You 
must proceed more gently, and pour out your whole thoughts 
to me by the way, for I see you have much at your heart." 

Here Pilgrim gave a deep sigh, and the tears gushed from 
his eyes he knew hardly why. 

*' Alas ! " said he, ^* good spirit, you say truly ; my soul 
would willingly now depart, for I am aweary of my life I " 

" See," said Gilead, " there is a shady bower by the road 
side : let us rest there awhile. Besides, I have that in this 
flask which has raised many a one in your case." 

With that, and leaning on Gilead, and thus nourished, 
the two sat awhile in this bower, — the bower of Patience, 
— conversing. 

Gilead. — " Ah I dear Pilgrim, I know what is at the 
bottom of your heart — the love of the praise of man. From 
this it must be cleansed. In the pursuit of noble actions, you 
are carried through by other feelings : hope, fear, courage, the 
love of enterprise, alternately occupy and sustain your soul ; 
but, the deed once performed, you have not enough to fall 
back upon. You care not, it may be, for station or wealth, 
but you seek for fame; you desire the breath of men's 
mouths ; you value the praise of the vulgar." 

Pilgrim. — " Nay, but, good spirit, am I unreasonable in 
this ? I have adventured my all in the service of mankind. 
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I ask for no mercenary reward. Am I wrong in hopbg I 
may obtain the good opinion of my fellow men? " 

Gikad, — '^Most wrongs my friend. Wrong in every 
way. First, in knowing so little of mankind as to expect 
their praise. It is enough to differ from the bulk of them to 
obtain their didike. Some suspect, some envy, some hate ; 
the greater part cannot and care not to understand you, as 
having a different pursuit from their own. ' Thus you be- 
come distasteful or unintelligible, and men care not even to 
see you." 

Pilgrim. — " But if I serve them ? " 

Gilead. — " They will not see it ; and if they do, they 
perhaps hate you worse than ever for it. You are a meddler; 
you step out of your place ; you have done little or nothing 
good. You have got credit for another's work; nay, you 
will find it boldly denied that you did the service at all : it 
was somebody else who did it, or somebody else who toldjyou 
how to do it. Look for credit for any action, and you will 
find that means will be found by man to strip you of it, or 
to make the action odious even to yourself. You think you 
will get credit for maiming and driving away Feudality, 
never to return?" 

Pilgrim. — " That deed, surely, I may claim." 

Gilead. — ** Be not too sure of that. You have offended 
a powerful class; a thousand tongues are at this moment 
armed against you: your character, your motives must 
necessarily be assailed and misrepresented ; but more than 
this, you will find it, some time hence> flatly denied that you 
did the deed at all ; and if this be admitted, it will be so 
qualified as to deprive you of all real merit." 

Pilgrim. — " But will not the truth ultimately prevail?" 

Gilead. — *'Look not for it. Truth is of a penetrating 
character, and sooner or later forces its way into light; but 
it often comes at such a time, and in such a fashion, as to be 
valueless. But further, you are wrong in seeking the praise 
of man, for when obtained it is valueless. At the time you 
drink it most deeply, you feel how unsatisfactory is the 
draught. You find out that a mere accident has given it to 
you, and that a mere accident may take it away. You dis- 
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cover tbat the mass of mankind are carried along by the most 
paltry feelings, and having drunk the bitterness of popular 
applause to the dregs, you learn to despise it." 

Pilgrim. — "And what, then, must I seek aa my reward 
for my good action?" 

Gilead. — " You must be satisfied to have done the good 
for itself alone. You can look only to this. Carry your 
wish an inch beyond it, and you will be disappointed. But 
you are mistaken if you suppose that in this you have no 
reward worth having. You have the greatest this world 
affords — a consciousness of having done well. That nobody 
can take away or even lessen. What matters it what other 
men think of it ? It may injure you to have their praise. 
Their censure, their hate, their proud looks, their malice, 
their spite, can only injure themselves." 

Pilgrim. — "You have relieved my heart, dear spirit, by 
your words* I feel myself refreshed and strengthened. Let 
us proceed to our work." 

Gilead. — " One word more. The wise man will turn 
every thing to his own steadfast purpose. The very slight 
that he receives, the hateful word or look which meets him, 
is often a proof of his power. Let him pass it unmoved, nor 
repay scorn by scorn, and these weapons fall harmless at his 
feet. He should be encouraged to proceed by them. Let 
him learn that nothing can really injure him but his own act 
or his own word. And stay, I will give you an elixir that may 
be useful to you. If you should ever feel again unnerved, 
bathe your forehead with this, and it will give you fresh 
strength. It is The indomitable Will, by which man 
has obtained all his most important victories." 

Pilgrim lost no time in applying this elixir to his forehead 
and temples, and soon felt his former strength returning. 

Gilead* — "Having now nearly passed through this vale, 
I shall leave you. Pilgrim. My parting advice to you is 
this : — Trust not in man. Proceed in your course, if it must 
be, alone; help and strength will be given to you in the 
hour of need. Work with the tools you have until you can 
find better, but proceed. Your own enthusiasm will kindle 
that of others, and in quarters the least expected. Your 
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own life may be passed in what the world calls poverty and 
disfavour^ but within you will have satisfaction and true joy, 
and your memory will be embalmed in the minds of men." 

With that Gilead disappeared, and Pilgrim emerged from 
the Valley of Despondency and came into the broad sun- 
shine. And now be entered upon a country which was 
much favoured by nature, but seemed sadly n^lected by 
man — the country of Madam Equity. The lands were 
but half cultivated, the hedgerows untrlmmed, the gates 
hanging off their hinges, and the farm-houses in ruins. The 
only building which seemed to be in a thriving state was a 
large Asylum for Lunatics, for many of the subjects of Madam 
Equity found their way into that hapless abode. As Pilgrim 
proceeded he became aware that he was drawing near the 
place in which that lady lived, and he soon found that the 
approach was exceedingly difficult and dangerous ; it was, 
in fact, surrounded by many hindrances and impediments of 
one sort or the other. Sometimes the traveller seeking 
Equity found his course impeded by a huge stone, through 
which he had to cut his way ; at others he fell into a pitfall, 
or was caught in a trap set for him. Thousands attempted 
to make their way to the Palace but never reached it at all, 
and were wandering for years in the roads leading to it, 
starving and desolate, and not a few ended their lives in that 
Asylum I have already mentioned, to which many of these 
roads led. Others, disgusted at not having obtained their 
destination, would willingly have got out again, but, once 
in, this was found no easy matter, and proved often quite 
impossible. Women and children were found blocking up 
these paths in great numbers, and neither age nor sex excited 
the smallest compassion. The hardest part of the story was, 
that after their complaints w^ere heard, they were generally 
handed over to some old and cruel master, who turned a deaf 
ear to their cries, or mocked their sufferings by habitual 
postponement. 

Pilgi'im proceeded on his road with wonder and disgust 
at all he saw, and no little indignation in his breast. He 
demanded, as he went, to be brought to the Lady of the Land, 
but was constantly referred to her officers, who, it was ^d. 
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had her authority for all that was done. " But where is 
Madam Equity herself ? " he demanded of all he saw. Some-* 
times he was shown five solemn persons, of sagacious coun* 
tenances and amiable demeanour, and was told that they were 
her representatives, but, on looking closer, he found their 
hands were all tied* At other times ten others were pointed 
out to him, who seemed to be labouring hard in the matter 
in hand, but the ten had less power than the five, and could 
often neither move hand nor foot, but were, in fact, only 
laughed at by those they tried to come at. He found, in-* 
deed, that the five called upon the ten for assistance, and the 
ten invoked the five to aid, and thus it was that, between 
them, so little was done. 

Tired of wliat appeared to him to be a mockery of justice. 
Pilgrim again demanded to be shown to the particular abode 
of Equity herself, but no one at last paid any attention to 
him. Some were appearing to talk, others appearing to 
listen; some were hurrying this way, and some were hurrying 
that way; some seemed very busy all day, but Pilgrim 
observed that their work was all undone the next. There 
was a great deal of apparent motion, but no real progress. 
At times ferocious demons rushed through the crowd, and 
their faces appeared too familiar to many. Plunder, Op- 
PAESBiON, and Despair were their names, and they found 
here a habitation. In all the precincts of this lady's abode, 
were heard the voices of lamentation and mourning ; nay, I 
grieve to say, that on one part of this land there might be 
found a pit whitened with the bones of those who had died, 
seeking in vain that Equity which it had been impossible to 
find. These were chiefly the friendless poor, for here justice 
was possible for the rich, but utterly denied to the help- 
less. " And is this Equity?" said Pilgrim; and as he said 
this, he passed a small cell, from which he thought he heard 
issue a moaning sound. On turning to look at it he per- 
ceived a small door doubly padlocked. He felt inclined to 
see what this cell contained, but hardly had he laid his hand 
on the lock than up started a huge and many-armed giant to 
oppose him. 

" Who is here confined?" said Pilgrim. 

VOL. VII. A A 
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" Trouble yourself not as to that," said the giant ; ** I hold 
the key, and intend to keep it/' 

" But I will know," said Pilgrim ; " and who is it that 
disputes my right?" 
• " One who will maintain it ; my name is Costs," 

Pilgrim. — " Ahl have I got thee? I wish no harm to 
mortsi man ; but if I have any hatred in me, it is all for thy 
bloated and unwieldly form." 

Now the giant had a massive club, and I saw he made no 
more words, but rained on Pilgrim a shower of blows. 

And here that stout warrior had no little difficulty in 
standing up against this monster, whose food was man, and 
who daily consumed many score of the poor and helpless. 
The ground, indeed, was slippery, and many obscene crea- 
tures were seen crawling about and wallowing in the slime of 
compensation. At last a blow fell on Pilgrim's head, which 
stunned him and brought him to the ground, nor can T say 
that he would not now have perished had the giant followed 
up the blow, but fortunately for Pilgrim he found time to 
recover, and seizing the giant by the waist, he found that his 
bulk was all wind and vapour, and thus he squeezed him 
into nothing, threw him down, trampled on him, and seized 
the keys of the cell which hung at his girdle. The door 
once opened, what was his amazement to find in the cell a 
lady prostrate on the ground, pale, lifeless, and apparently 
dying. 

Pilgrim raised her, and finding that she still breathed, he 
bore her to the door, allowing the light of the sun to find its 
way to her. This revived her, and she began slowly to 
recover her faculties. Pilgrim could not but be struck with 
her appearance. Her dress showed her to be a priestess; 
although pale and wan, her countenance bore traces of great 
beauty, majesty, and sweetness. Pilgrim at last addressed 
her, and begged to learn who she was and how he could serve 
her. 

" Alas, Sir," she said, " my origin is divine — I am Equity; 
but have been long imprisoned by cruel men, who usurp 
my authority, and pretend to govern in my name." 

" Do I see, then," said Pilgrim, " that being whom I desire ? 
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Arise, Madam, and show yourself to the thousands of de- 
voted persons who are seeking your countenance, and to 
whom your presence will impart infinite joy," 

And here leading fortli that gracious and lovely lady, in- 
vigorated by the clear air of the morning and the joy of her 
deliverance, Pilgrim presented her to the thousands of 
suitors for her favour, who catching almost by inspiration 
the thought that she was at last visible whom they sought, 
accompanied her with acclamation to that Palace where 
others reigned in her stead, who thus displaced, were then 
taught a lesson which they never forgot. 



ABT. Vm. — REVISION OF PUBLIC BILLS. 

Step by step we proceed. That which was considered 
mere talk when first proposed, shapes itself into substance. 
The enthusiast of this year becomes the practical man of the 
next; That which was pronounced impossible^ is simply 
accomplished. Thus it is that we again bring before our 
readers, with much more hopefulness, the subject of Bevision 
of Public Bills, which we first ^ proposed, with some fear and 
trembling. We think it will be easy to show that some con- 
sideration of this subject cannot be much longer delayed. 

We shall, on the present occasion, fortify our own opinion 
by that of some learned persons who have given evidence on 
the point very recently before two Committees of the House 
of Commons, — the Committee on Private Business (1846), 
and the Legal Educational Committee of the same year. 
It will be obvious that in neither of these committees were 



* We commend some lines of a poet, rather gone by, to our law re- 
formers : — 

** The wise and active conquer difficulties 
By daring to attempt them ; sloth and folly 
Shiver and shrink at sight of toil and hazard, 
And make th' impossibility they fear." 

* See No. I. p. 134. 
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public bills the direct subject of inquiry; but truth will 
out ; and it is evident that the ideas both of the members of 
these committees and of the witnesses ran in this channel, 
perhaps in spite of themselves. Besides, it is well known 
that if any one has now a great truth struggling in his breast, 
he straightway departs to the first committee of either 
House that he can get at, and is delivered of it. It is found 
that a committee is now the only legitimate midwife of such 
offspring — far better than a pamphlet^ and only inferior to 
an article in our Review. In the unfathomed caves of the 
Blue Book the pearl must remain until some noble or honour- 
able, but adventurous diver, brings it into light, and probably 
adopts it for his own. Then begins its real life. The idea 
is thus divulged; it attracts some attention; it is flatly 
denied by many sagacious men that it is a truth at all ; it is 
impracticable — absurd : it is true, nevertheless, and gradually 
wins favour ; the sagacious men begin to doubt, and one by 
one give in their adherence. 

We shall now show the present state of this subject by 
mentioning some of the opinions to which we have alluded. 

Let us first give that of Lord Brougham, who has lost no 
opportunity of stating the necessity for some alteration of 
this kind : — 

3791. " Would you say that the arrangement and phraseology" 
of Acts of Parliament also required as much amendment as the 
mode of conducting the public and private business?*' — Lord 
Brougham : ^* Yes ; I think the phraseology of Acts of Parliament 
might be very greatly improved ; they might be made much 
shorter, and repetitions might be much more avoided than they 
now are. The rule might be adopted, the most useful of all rules 
in drawing Acts of Parliament, and, indeed, in drawing every 
instrument, of never using the same word in different senses, and 
of always using the same word when you mean the same thing. 
Besides, great mechanical convenience might be obtained from 
doing away with that established notion that an Act of Parliament 
is all one sentence, and by dividing it into sections, and allowing 
reference to be made to the different sections, and also by allowing 
one act to refer to a portion of another act, by the words and 
letters with which the part of the clause commences, and with 
which it closes ; at present the reference is perfectly general; it is 
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onlj that it was so enacted by an act passed in such a year of such 
a reign, without even mentioning the chapter, only giving you the 
title of the act ; but, although you I'efer to the chapter, yet you 
may be referring to an act which has 200 clauses, and you have 
no means now of stating to which of the clauses you refer," — . 
L. E. Committee. 

Let us next give the opinion of Mr. Bethell : ■— 

759. ^* Acts of Parliament abound, in many cases, not only with 
technical errors, but errors in matter, arising principally from the 
ignorance which you have just referred to?" — "The present 
system, allowing any member of parliament to bring in a bill com- 
posed by himself in his own language, without check or control, 
is, I think, a very great error ; and the system of manufacturing 
a bill in committee by details, and by a. piece-meal operation, is a 
process which, having regard to the fact that there is no authority 
or mind to which the patchwork composition may be subsequently 
submitted, is, to my mind, one of the fertile sources of errors and 
contradictions, and, if one may spealc so with respect, absurdities 
in Acts of Parliament." 

762. " You would also be of opinion, that even the generality 
of lawyers are not capable of framing an Act of Parliament in the 
proper form ; would it not therefore be advisable that conveyancers 
should be appointed for both Houses of Parliament, in order that 
Acts of Parliament might be framed bj two or more persons who 
are legally competent to understand the provisions of the bill with 
respect to itself, more so than with respect to other statutes?." — 
" I think proper officers should be appointed, to whom every bill, 
previous to its first reading, should be submitted, and who should 
be required expressly to accompany the draft of the bill with a 
short report or certificate to the House of the existing law upon 
any subject which the bill proposes to deal with, and of the par- 
ticular manner in which the bill purports to affect that existing 
Jaw, and also who should be answerable for the phraseology of 
the bill previously to its being read a first time before the House ; 
and I think that the bill should be restored to the supervision of 
the same tribunal after it has passed through the Committee, and 
previously to its third reading."' 

764. " What are the errors which may be attributed at present 
in the drawing up pf Acts of Parliament, even to the most skilful 
conveyancers?" — "I think one error (if I may presume to say 
.so) which I have observed has been, a laborious attempt to enu- 

A A 3 
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merate every particular case, and to provide for every possible 
detail, instead of using general language of comprehensive import, 
and which would render unnecessary the particular enumeration ; 
and whilst it abridged Acts of Parliament by one half, would 
render them more easily comprehended at the time they are 
drawing, and much more easily interpreted when they have to be 
applied in practice." 

. Mr. Kushton^ the stipendiary magistrate of Liverpool, 
speaking, as we apprehend, both of public and private bills, 
says — 

" The bill is frequently prepared by a draftsman in the country, 
who may have never drawn a bill upon that subject before, and 
who is guided simply by precedents. If you were to have recog- 
nised and responsible draftsmen, you would make a step in advance 
in clearness and consistency of language, and you would bring the 
enactments within the understanding of those by whom they are 
expected to be obeyed, whether understood or not." 

333. " You have stated that you thought that every bill should, 
before it is introduced, be submitted to some responsible depart- 
ment ; you think there should also be some individual appointed, 
either by the Speaker, or otherwise, under whose directions every 
bill should be drawn, in order to secure uniformity and accuracy 
in the enactments?" — "Yes; that the preparation of a bill or a 
petition, setting forth fully the facts, should be by a known and 
a responsible, instead of an irresponsible draftsman. Speaking of 
the wording of bills, the Committee may remember an instance 
where an act, giving the power to institute a lottery, after the 
state had forbidden lotteries, was passed by the cleverness of the 
draftsman omitting the word " lottery." 

We shall next give the opinion of a gentleman of great 
experience on the matter, Mr. Drinkwater Bethune, who 
has for many years held the situation of drawer of govern- 
ment bills, and who is now a member of the Legislative 
Council of Bengal : — 

658. Sir G. Grey (speaking chiefly of private bills). " Would 
you refer a bill, after it comes out of conmiittee with amendments 
made, which, probably, would not be uniform, being made by dif- 
ferent committees, to the same staff?"— Mr. Bethune: "That 
would be a difficulty ; that difficulty is felt in public acts as well 
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as in private acts. A bill frequently comes out of committee with 
amendments made> the tenor of which is completely at variance 
with the intention of the act." 

659. '^ Is there any mode of securing that uniformity in the 
acts as ultimately passed?" — '^ A practice has lately grown up in 
public bills, which has been found very convenient; instead of 
making an amendment on the spot when suggested, the principle 
of it has been admitted, and the party having charge of the bill 
has undertaken, that an amendment, carrying out the spirit of that 
resolution or vote, or whatever it may be, shall be ready at a sub- 
sequent stage of the bill ; that partially remedies the evil com- 
plained of, but not altogether." 

Then follow some questions chiefly as to local and private 
bills, but they are also important on the subject of public 
biUs: — 

660. " Might not the same course be taken with private and 
local bills?" — " Perhaps it might. In the case of a private bill 
it would be done at a subsequent sitting of the committee ; the 
proposition for an amendment being made in general terms, and 
the terms of it being settled between the contending parties ; it 
then would be referred to the draftsman having charge of the bill 
to incorporate the amendment in the bill, and to re-produce the 
biU at a subsequent sitting of the committee in the amended form. 

661. Mr. Greene : " You are presuming now that there is to 
be a general draftsman appointed by the House?" — " A staff of 
draftsmen." 

In Ireland the want of some board of this kind seems to be 
very much felt : — 

3146. Chairman : '^ Do you think that Acts of Parliament, as 
they have been frequently drawn up, are too complicated in their 
phraseology and arrangement ? " — Mr. Longfield Q. C. (of the 
Irish Bar) : " I think so. That has been partly caused by the rigid 
system of interpretation adopted by the judges. If they can find 
a flaw in the act, they will." 

But It seems useless to multiply opinions of this nature, 
when all agree as to the evil, and almost all on the remedy. 
We will only add the following statement of Mr. John 
Stuart, M. P. for Newark, made in the House of Commons 
on July 8. 1847. He said — 

A A 4 
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" As a lawyer, he never felt his profession so degraded as 
^hen he found, that from words improperly introduced into a bill 
private rights were invaded, and questions were raised by the 
ingenuity of lawyers, who were stimulated to put a different con- 
struction on words, which ought never to have become a matter of 
doubt. He contended it was indispensably necessary to simplify 
the construction of Acts of Parliament. If we would refrain from 
holding out baits to the litigious part of the community, we must 
trust more to the good sense and discretion of the courts, magis- 
trates and individuals, and we must legislate in larger and more 
general terms." — Hansardy vol. xciv. p. 28. 

The following passage in the last number of the Edin- 
burgh Review (in which, we think, we perceive the proper 
appreciation of the necessities of the age as to the reform of 
the law) induces us to suppose that the subject may be now 
under tte consideration of the Government : — 

** In the present multitude of legislative measures, it would be 
desirable that bills should, as far as possible, be in the hands of a 
responsible department of the Government, and not carried through 
by private members, even if private members were, in the press of 
business, always able to succeed in the attempt, . . . We fully agree 
in the importance of arming the executive government with ample 
means for the careful preparation and mature consideration of 
legislative measures before their introduction into Parliament. 
This is a subject which deserves more than a mere cursory allu- 
sion ; and we will therefore now only remark, that the practical 
skill for which this country is renowned has not hitherto shown 
itself in the form or mode of its legislation, the state of which has 
now become not only a great difficulty in the ordinary administra- 
tion of the law, but a serious impediment to its amendment and 
reform. An improved organisation for preparing bills for par- 
liament, and for regulating the introduction of alterations during 
their progress through both Houses, is quite compatible with the 
supremacy of the Queen's ministers over all the legislative propo- 
sitions of the Government, as well as with the entire freedom of 
parliamentary discussion." — Ed, Rev, for Jan., p. 154. 



Since writing the above, we understand that the Govern- 
ment have had under consideration several plans, more or less 
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detailed, and that the question lies between three systems — 
the isolated, or that under which the law advisers of the dif- 
ferent departments act without plan and without concert 
with each other ; the single or united system, under which all 
the work is to be done by one man, with assistants, or by a 
board consisting of several members ; and the combined system, 
under which all the agents will be brought together under 
the presidency of one of their number, or of a Board. 

The isolated system is that which has obtained in times 
past, and under which the absurdities and defects of our 
statute law have thriven so luxuriantly. 

The partial attempt to adopt the united system under Mr. 
Drinkwater Bethune, during the last ten or twelve years, 
has failed through want of subordinate aids ; and it is con- 
ceived that, with the amplest assistance, it would be beyond 
the capacity of one man fully to comprehend the exigencies of 
^11 branches of the public service, and of all branches of law.^ 
We understand that to meet all the difficulties of the case, 
a detailed plan of a combined system has been before the 
Government. 

It has been proposed that the Government should, accord- 
ing to its present practice, avail itself of the services of the 
law advisers of the departments, and also of other gentlemen 
conversant with particular matters, or particular branches of 
the law ; that by the operation of indexes, the provisions of 
the different bills should be compared, and that the discre- 
pancies which may thus be discovered should be referred to a 
Board, which should have cognisance, not of matter of policy, 
but of matters of law, and principally of technical matters ; 
that the whole should be imder the superintendence and 
auspices of a Committee of Privy Council, consisting of the 
ministers and other members of the Government, being mem- 
bers of Parliament and lawyers, to whom all matters of policy 
should be referred. 

It is proposed also that the printers, index-makers, and 
copiers, who are now indirectly employed in great numbers, 
should, to a certain extent, be so organised as to enable them 
to afford more assistance in the details, and thus relieve the 
draftsmen of much needless drudgery. 
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Into these and other subordinate matters^ which form part 
of the plan, we do not propose to enter; we consider that 
the question to be determined at present is one of principle : 
whether the Legislature, which is one, should have an undis^ 
dplined horde of law-writers to express its will; or, that there 
should be so much plan and concert as will enable the nunAers 
employed to speahy as one man, the will of the one body, — 
th£ National Legislature, — and that in such uniform style, 
that the people, officials, and the judicatures may, with mjore 
ease and certainty, collect its intention. 

It may fairly be considered, too, whether the proposed con- 
trivance of a Committee of Privy Council to enlist a part of 
state machinery in pressing these matters in Parliament, may 
not, and ought not, to be strengthened by Standing Law 
Committees in both Houses of Parliament. It would furnish 
some probability of subduing the mass of grievances recorded 
in Blue Books, which annually augment the opprobrium of 
Parliament, and diminish the possibility of lessening the 
national sufferings. 

We know that the common notion among public men is, 
that the people feel no interest in these things ; which is true 
after a sort ; just as a man who suffers from the gout, takes 
little thought of his sufferings when the fit is not upon him, 
but when it is, feels mightily interested in obtaining relief, 
and not indisposed to hug the benefactor who affords it. 

The truth is, we all feel interest in the results, not in the 
means — in the facility of travelling, not in the details of 
the construction of coaches or railways ; and we humbly take 
leave to suggest to Government, that it is not less necessary 
to guard against ministerial defeats and national disappoint- 
ments, resulting from inglorious failures in legislative mea- 
sures, than it is to take thought of the chances of war, and 
to provide for its occurrence, which, by the way, may be not a 
little promoted by the weakening of the authority and power 
of the Government by means of these, as well as by means of 
disgraces of other kinds. 

It has been our fate to be not only a spectator of, but an 
assistant in measures, and to track the causes of failure — to 
trace the fracture or im.perfection of the rail by which the 
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speed of the carriage lias been impeded, and the train over- 
thrown ; and, moreover, we know that every ministry does 
its work three times over, and compels Parliament to fare 
as ill, because it denies to itself facilities which are within 
reach. 

A morning's investigation by a Committee of the Govern- 
ment — a night's recollection of debate in Parliament about 
the turn of a phrase or the meaning of a word — a glance at 
the differences of the measures even now under consideration; 
and a thought about the diflSculty and even the inability to 
explain what is set down for them, would dispose of the 
question, whether something should be done or not ; and that 
that something should not be the past system, the statutes at 
large abundantly testify. 

We cannot but hope that another year will not be allowed 
to pass away without a business-like attempt to deal with an 
evil which all recognise — and that the fair purposes of the 
Government will not be allowed to be defeated by the mis- 
application of means. 

A great architect does not work out the details which hia 
genius has fashioned ; if he attempted it he would find him- 
self able to do even less than his workman : so it is fre- 
quently with public men — they make sad draftsmen; and in 
despising the craft they repudiate the only means by which 
their wisdom can be effectuated. 



ART. IX. — REPORTS OF THE SOCIETY FOR PRO- 
MOTING THE AMENDMENT OF THE LAW. 

COMMITTEE ON EQUITY. 
The following reference was made to this Committee : — 

" To consider the expediency of relieving the suitor from the 
expense of the judicial establishment, and of placing the 
burthen on the general revenues of the country." ^ 

^ As the whole Ibe-system is now before a Committee of the House of 
Commons, we print this report of the Equity Committee and the aeoompanying 
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This question lias been referred to all the Committees of the 
Society ; and it is conceived that the answer from all the 
other Committees must be to the efTect, that the State should 
be at the expense of all the judicial establishments to which 
these Committees peculiarly relate; but in Courts of Equity, 
where the proceedings arc not merely judicial, but mixed, that 
is, partly judicial and partly administrative, a difference of opi- 
nion may arise, whether the expense attendant upon those suits 
which are purely administrative, or those parts of suits which 
are purely administrative, should not be borne by the estate to 
be administered, or the parties interested therein, rather than 
the State. There is no difference of opinion in this Com- 
mittee, that the expenses of these establishments, so far as 
they may be considered purely judicial, should be borne by 
the State* It appears, however, that part of these judicial 
establishments, such as the Lord Chancellor, two of the 
Vice-Chancellors, as to their respective officers, and the 
expenses attendant upon their respective Courts, and the 
Examiners in part, arc paid out of the Suitors' Fund ; that 
the Masters, whose duties are partly judicial and partly 
administrative, are also paid out of the Suitors' Fund ; that 
the Masters' clerks are paid out of the Fee Fund ; that the 
Taxing Masters, w-hose duties are partly judicial and partly 
administrative, are paid out of the Fee Fund; that the 
Registrars, whose duties are partly judicial and partly 
administrative, and their clerks and other officers, are paid 
out of the Fee Fund ; the Master of Reports and Entries 
and clerks are paid out of the Fee Fund ; that the Examiners 
in part and their clerks are paid out of the Fee Fund ; that 
the Clerk of Affidavits is paid out of the Fee Fund ; that the 
officers of the several Courts are paid out of the Fee Fund ; 
that the expenses of the Lunacy Commissioners and their 
officers and office are paid out of the Fee Fund ; arid that 
the compensations given to the lately abolished Six Clerks are 
also paid out of the Fee Fund. The whole expense of the 



Paper, as likely 'to give some information on this subject. These were read on 
the 5th of Feb. 1845. The Report was drawn up by the late master Lynch, 
and the Paper b^ another member of the Committee. 
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Court of Chancery, in the year ending the 1st of Oct. 1843, 
amounted to 233,936/. 65. \Od.y of which 13,000/. only, viz., 
the salaries of the Master of the Rolls and Vice-Chancellor, 
are paid by the State. 74,170/. 135. lOrf. is contributed by 
the Suitors' Fund, and the remainder is obtained by fees 
taken from suitors. 

The following are the particulars : — 

Tlie lord chancellor ..... 

Vice-chancellors Bruce and Wigram ... 
The masters ...... 

The accountant-general and his official expenses 

The examiner ..... 

Clerk of affidavits and clerk in report office 
Officers of the lord chancellor and vice-chancellor 
Solicitor to the suitors .... 

Compensations to officers of the Court of Exchequer 
Expenses of courts, &c. .... 

Sundries ..•..- 

Total 

There were, also, paid out of the Suitors' Fee Fund, from 
the 25th November, 1842, to the 24th of November, 1843, 
the following sums : — 

Compensations and salaries of masters* clerks, &c. 

Registrars and clerks . . . - 

Master of reports and entries and clerks 

Examiners and clerks .... 

Clerk of affidavits • . - - - 

Commissioners of lunacy, clerks, &c. 

Taxing masters, &c. - 

Compensation to six clerks, sworn clerks, clerks, &c. - 

Total 
Add charge on suitors* fund * - - • 

Total - - £216,936 6 10 

Besides these sums, there are paid to the Lord Chancellor, 
out of the Consolidated Fund, a further sum of 4000/., by 
virtue of the Ordinary Sessional Appropriation Act ; to the 
Master of the Rolls, out of the same jfund, a salary of 7000/., 
by virtue of 7 W. 4. and 1 Vict. c. 46. s. 2. ; and to the Vice- 
Chancellor of England, out of the same fund, a salary of 
6000/. per annum, by virtue of 53 Geo. 3. c. 24. 
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The firfit question is^ how this state of things is reconcilable 
with the admission that all that part of the establishment 
which is purely judicial should be borne by the State ? 

The second question is^ whether that which is purely 
judicial can be distinguished in practice from that which is 
purely administrative ? 

And the third question is^ whether the establishment^ so 
far as it is occupied by suits purely administrative (supposing 
the distinction to be made), should be supported by the State, 
or by the estate to be protected and distributed, tliat is, by 
fees paid out of such estates, or by the parties interested in 
such estate ? 

It is quite clear with respect to the first, that the admission 
before referred to is not reconcilable with the facts, and that, 
as the whole establishment is not supported by the State, a 
distinction should be made, if possible, between that which 
is purely judicial from that which is purely administrative. 
It also deserves inquiry, how it is that the Master of the 
Rolls and the Vice-Chancellor of England are paid out of 
the general revenues of the country as all the other Judges 
of the other Superior Courts, and that the Lord Chancellor 
and the other two Vice-Chancellors are paid out of the 
Suitors' Fund. 

And this leads to the next question — Can this distinction 
be made ? 

In respect of those suits pui^ely administrative, the Courts 
have to determine, in the first instance, Whether the necessary 
parties are brought before them ? — Who are the next of kin ? 
— Who is the heir at law ? All these are judicial matters, 
and not merely purely administrative. How often is a will to 
be construed; how often are assetts to be marshalled; how 
often the real and personal estate to be distinguished ; how 
often is the purely personal estate to be separated from that 
which may savour of the realty. How often do all these 
questions arise before the Masters as well as before the 
eTudges ; and, in addition, how often has the Master to decide 
upon the validity of a debt, the consideration given, whether 
it is tainted with usury, and therefore to determine what 
constitutes usury — whether a debt is barred by the Statute 
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of Limitations — all these are judicial questions, and not 
merely administrative. How often does it arise that a suit, 
which may at its commencement be considered merely purely 
administrative and amicable, turn out to be contentious and 
severely fought ; the result is the distinction cannot be made. 
This, in the opinion of this Committee, disposes of the 
question ; but it is thought advisable to refer to the third 
point also, w^hether suits purely administrative should con- 
tribute by fees to the support of the establishment of the 
Court of Chancery. 

There is a difference of opinion in the Committee, but that 
of the majority is, that suitors of no description should con- 
tribute by fees to the support of the establishments. It is 
considered that the State is as much bound in the case of 
minors, and in the case of persons of unsound mind, and in 
the case of creditors, to uphold establishments for the pro- 
tection and distribution of estates, as to uphold establish- 
ments for suits purely contentious. The social compact is, 
that protection be given to the life and property of each 
individual. Now unless, upon the death of each individual, 
and until there is a legal and competent hand to receive it, 
the property of the deceased individual be protected, the 
social compact is not fulfilled. It may be said that each 
individual may appoint his representative, and if he does not, 
the State does for him ; but if such representative neglects . 
his duty, or if he disclaims, how is the property to be pro- 
tected but by the Court ? Again, the representative is un- 
willing or unable to distribute the property on account of 
the difficulties of construction, or the parties interested are 
not satisfied with his distribution — on whom does the dis- 
tribution fall ? On the Court. It is, in fact, protection of 
the property, and in case of parties being dissatisfied with the 
distribution of the representative, the suit must be considered 
contentious. It must be borne in mind that each individual 
member of society" may die possessed of property, and dying 
so possessed, he must have successors, and such successors 
may be minors, and that minors, according to the laws of 
England, are under the protection of the Queen, that is, of 
the State. 
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Again, an individual may die indebted ; upon his decease 
the necessity for protection arises, as we have already seen ; 
but in the case of creditors the case is stronger, inasmuch as 
it is not for the successors of individuals the property is to 
be secured, but for other individuals of society. Again, for 
the sake of quiet and the sake of justice, a certain distribation 
is directed by the law. Is there any thing unreasonable in 
saying that the protection which the State is bound to give, 
and the distribution which it directs, should be borne by the 
State ? Why is a standing army upheld in a state of peace ? 
Is it not for the protection of property and life ? although 
each individual may not stand in need of such protection, but 
all and each may require such protection : and so it is 
with the case of deceased individuals ; the property of each 
may not be in danger, but the property of each individual, 
on the other hand, may be in danger of being lost, which loss 
the State is bound to prevent. It is not, therefore, more 
unreasonable to pay the expense attendant upon the pro- 
tection and distribution of the deceased individual's estates, 
than it is to pay the expense of a standing army during 
peace. Not only is each individual liable to die in debt and 
possessed of some property, but each individual is liable to be 
a creditor. 

For these reasons this Committee is of opinion that all fees 
should be abolished, and that parties should merely pay for 
copies and at stationers' prices. 

There is one heavy charge upon the Suitors' Fund and Fee 
Fund, that requires particular attention, and that is the case 
of compensations. If offices are useless, and on that account 
to be abolished, or if charges are made which by length of 
usage are to a certain degree sanctioned, and it is right to 
abolish such charges, surely the State which allowed such 
charges to be made for so long a time, or allowed the cre- 
ation or existence of such useless office, should bear the 
compensation generally given upon such occasions; but 
instead thereof, the compensations given on the abolition of 
the Court of Exchequer are charged on tho Suitors' Fund, 
and the compensation given on the abolition of the Six Clerks' 
Office are made charges upon the Fee Funti, and not onlv 
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this, but a severe and heavy set of fees are imposed in ordet 
to meet such ch^lrge. The copies in the Masters' Office, 
instead of being \^d, per folio, are raised to 4rf., 2^ A of which 
goes to the Fee Fund ; 47. per cent, is imposed upon all bills 
of costs upon taxation.^ This, in the case of an insolvent 
estatCj is most cruel, and it is the opinion of this Committee 
that all compensations should be borne by the State* So it 
should be in respect of superannuation. An officer grows 
old in the service of the public It is fit he should retire. ' 
Who should pay his retiring salary but the State ? 

This Committee must also notice the expense attend- 
ant upon the Commissioners of Lunacy and their officers, 
which is thrown upon the general Fee Fund. This appears 
to this Committee most unjust. The expense attendant upon 
the distribution of the property amongst the creditors of the 
lunatic, and also the protection of the property down to the 
period hereafter mentioned, should, as in the case of deceased 
persons, be borne by the State, but as soon as the clear residue 
is ascertained, each estate should pay the expense attendant 
upon its management and future protection, and the issuing 
the commission in the first instance, and expenses attendant 
upon it, should also be borne by the particular estate. 

This Committee are further of opinion, that the 10,000/. 
a year now payable to the Lord Chancellor, and 5000/. 
a year payable to two of the Vice-Chancellors, and the 
salaries of the registrars, and the expenses of the registrars' 
office (being the officers of the Judges) and the whole salaries 
of the examiners, who are solely employed on matters merely 
judicial, and the salaries of their officers, and the expenses of 
their office, should be borne by the State. That all com- 
pensations and superannuations should in like manner be 
borne by the State. That the salaries of the masters and 
their clerks, and of the taxing masters and their clerks, and 
of their offices (the matters transacted before them being 
partly judicial and partly administrative,) should in the first 
instance be thrown upon the Suitors' Fund, and the residue 
should be borne by the State. 

This Committee think the income arising from the Suitors' 

* Tbis has since been reduced. — Ed. 
VOL. VII. B B 
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Fund may be so applied. It ia^ in fact^ the property of the 
Btate. It is the general average of deposits, which may be 
set aside after providing for the necessary and daily calls and 
payments : the State being in this respect the general banker 
of the nation, makes so much profit, which may be applied in 
lessening the burthen, which in the opinion of this Committee 
otherwise ought to be borne by the State itself; but if all 
this cannot be accomplished, this Committee trusts the salaries 
of the Lord Chancellor, of the two Vice-Chancellors, of the 
examiners, and the registrars and of their respective officers, 
and the expenses attendant on the respective courts and 
offices; and also the charges for compensation and super- 
annuation, will be made charges upon the general revenues 
of the kingdom. 



[The following paper by one of the members of the Com- 
mittee on the presentation of the report] 

It appears by the return to Parliament made by the 
Accountant-General of the Court of Chancery, that the fol- 
lowing sums were paid out of the Suitors' Fund, between 
the 2d of Oct. 1842, and the Ist of Oct. 1843. 

To the lord chancellor . . . . , 10,000 O 

Viee-ehaneellorv Bruce and Wigram - - - - 10,000 

The masters ..----. 29,612 10 
The accountant*general and hit official expenses • • 9,128 4 1 

.The examiner ----.. 900 

Clerk of affidavits and clerk in report office - - - goO 

Officers of the lord chancellor and vice-chancellor - - ' 2,T77 17 4 

Solicitor to the suitors . ^ . - - 700 7 S 

Compensations to officers of the Court of Exchequer - - 6,474 15 O 

Expenses of courts, &c - - - - -8,813116 

Sundries - - . - - . -163 83 



Total - - - 74,170 13 10 



^ There were also paid out of the Suitors' Fee Fund, from 
the 25th of Nov. 1842 to 24th of Nov. 1843, the following 
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S69 


..... 


£ t. d. 


To compenMtlons and salaries of masters' clerks^^&c. - 


- 16,267 5 1 


fiegiatnun and clerks • . • • . 


- 97,i^B 


Masunr of reports, and mtries asd Qlerks 


. 6,350 


Examiners and clerks ... * 


- 2,300 


Clerks of affidavits ..... 


795 


Commissioners of lunacy, clerks, &c. - 


- 11,138 13 


Taxing BiasterB, &e. - 


. 32,881 18 10 


•GpinpeiiflBtiim to sis oleH^ sworn olarks, clerk«i k». - 


. 46,509 16 1 


Total 


142,765 IS 


Add charge OB fustors* Aind * • . - 


- 74,170 IS 10 


Total 


€216,936 6 10 



Besides these sums, there are paid to the Lord Chancellor, 
out of the Consolidated Fund, a further sum of 4000Z. as 
Speaker of the House of Lords, by yirtue of the usual Ses- 
sional Appropriation Act. 

To the Master of the BoUs, out of the same fund, a salary 
of 7000i by virtue of the 7 W. 4, and 1 Vict c. 46. s. 2., and 
to the Vice-Chancellor of England, out of the same fund, a 
salary of 6000Z. per annum. Thus, it appears that the whole 
Judicial establishment of the Court of Chancery costs the 
sum of 233,936/. 6s. 10c?., of which only 13,000/. is paid out 
of the general revenues of the country. 

It will be seen, however, by the above statement, that 
besides the Judges, a large staff of officers is rendered neces- 
sary in Chancery, inasmuch as the duties of this Court are 
in many suits almost wholly, and in nearly all suits partly 
administrative. It is the general policy and practice of this 
Court, in most cases, to take possession of the property in- 
volved in any suit before it; and where parties are under 
disability, the Court of Chancery steps in, and, on being 
required so to do, receives the property of such persons, and 
administers it according to certain fixed rules. In many 
other cases, public companies and other public bodies resort 
to the Court of Chancery, as the depositary for the sums of 
parties selling or disposing of their rights, and having limited 
estates, and for other purposes. 

It is the first duty of a state to protect its subjects from 
fraud; and whether the fraud is violent or otherwise, should 
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make no difference in principle; nor can it make any differ- 
ence whether the fraud b connected with matters of account, 
or any other branch of fraud. Fraud is merely taken on the 
present occa^on as one obvious instance of equitable juris- 
diction; but where there is a dear claim for equitable 
relief, then it is the duty of the State to furnish the suitor 
with the judidal power to relieye it. It is conceived, how- 
ever, that there are a great many suits in the Court of Chan- 
cery which do not ask for peculiar equitable relief. In many 
cases the Court of Cliancery simply acts as the steward of the 
estate; as the banker and receiver of the party; as the 
machine for keeping safely and distributing justly the pro- 
perty of individuals who in many cases voluntarily resort to 
it. It is not necessary to say that the State should not 
render them this assistance ; all that is attempted to be proved 
is, that where tlie suit Ls strictly contentious in its character ; 
where fmud is alleged to have been committed ; where doubt- 
ful rights arc to be declared ; or where obscure wills are to 
be construed, and a reference to the Court is absolutely neces- 
sary, parties obliged to resort to it, or dragged before it, are 
entitled to a prior claim to be relieved from the expense of 
the Judge and the judicial establishment. It is quite true that 
it may be difficult, and it is siud to be impracticable to deter- 
mine what arc administrative suits and what are not ; all suits, 
it is admitted, may at any time assume a contentious cha- 
racter. On the other hand, it will not be denied that many 
suits and matters exist and are carried through the Court of 
Chancery which, if not purely administrative throughout, are 
so in the greater part of their proceedings, and that a very 
large sum is annually pidd out of the Court of Chancery 
arising from such suits. 

Let it not be supposed that this distinction attempted to 
be drawn is of a speculative character — it is of great prac- 
tical importance. It is on the contentious suits that the great 
bulk of the fees now paid in the Court of Chancery falls ; and 
this is peculiarly hard where the property involved is incon- 
siderable. If it be possible, therefore, to relieve this class of 
suitors from these fees, and to place them on the su'ts of pro- 
ceedings which relate to the property which is now advan- 
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tageously managed by the Court, a great benefit would be 
rendered to that class of suitors which it is contended have 
the greatest right to relief. 

Some authority for this distinction may be found in the 
Report of the Chancery Commissioners made in 1826. Re- 
ferring to the expense of the Masters' oflSce in Chancery, the 
Commissioners state, " that there was no doubt the suitor 
would be materially relieved if the whole fees then payable in 
the Masters' office were discontinued, and the Masters were 
in future paid entirely by salary; but the Commissioners 
had no hesitation in rejecting that suggestion as unjust to 
the public. A great part of the Masters' duty," they con- 
tinue, *^ consists in superintending the administration of 
private property, and in other matters of a more personal 
nature, and which concern the individuals before him much 
more exclusively than those which fall under the cognisance 
of the Judges. The charge, therefore, of these officers is not 
unfairly laid upon the suitor ; and in whatever manner it 
might be thought fit that the remuneration should be received, 
the Commissioners are of opinion that the fund out of which 
it was tQ be paid should continue to be provided, in part at 
least, by fees payable on the proceedings," {Chan. Rep, p. 23.) 

It may also be observed that in the Report of the Select 
Committee of the House of Commons in 1833 the following 
opinion was expressed : — 

** Your Committee are also of opinion that the salaries of 
the Masters in Chancery may and ought to be paid out of 
the funds of the Accountant-General, known by the name of 
the Sinking Fund, and that the salaries of the other officers 
ought to be paid out of a fund to be raised by fees to be 
hereafter received in the several offices created and continued 
f\& hereinafter mentioned." 

It would be in conformity with these opinions, it is con- 
ceived, if administration suits of the character alluded to 
were still made to pay these fees; and suits of a purely judi- 
cial character were relieved from them. 

It must also be borne in mind that the distinction here 
attempted to be established would give a much more prac- 

X B 3 



372 Society for the Amendment of the Law. 

tical character to any report or recommendation wliioh thk 
Committee might make as to it. It seems hopeless to attempt 
to relieve the suitor from the whole of the great burthen 
already enumerated now borne by him ; but if this distinc- 
tion was carried out, this burthen might be so adjusted as to 
fall on the suitor most able and most entitled to bear it, 
instead of pressing, as it now does, on those least entitled to, 
and generally least capable of, bearing it; and in furtherance 
of this object, the public at large might reasonably, and with 
a well-founded probability of success, be asked to assist, by 
placing on the general revenues of the country the whole of 
the salaries of the superior Judges, being only about 20,000il 
in addition to the amount now placed on those revenues. 

It becomes then of great importance to consider whether 
it IS wholly impracticable to make the proper distinction. A 
great many suits and matters in Chancery, in all or most of 
their stages, are called by the name of " consent causes and 
petitions." There are many suits in which only one or two 
points ai'e involved, and which alone are argued ; all other 
proceedings in the cause being merely consequential. Does 
not a large proportion of these last-mentioned matters and 
suits fairly come under the denomination of administrative 
suits ? If this be so, where would be the hardship or impos- 
sibility of fixing some ad valorem fee on the funds so ad- 
ministered in these suits; and might not this be left to th^ 
direction of the taxing-masters, under certain regulations. 
There need be no difficulty in ascertaining which suits were 
administrative and which contentious, if fees were levied on 
all suits in their administrative stages, and were taken off in 
their contentious stages; reversing, in a great degree, the 
present rules in this respect. 

It is to be remembered that in the purely judicial or con- 
tentious suits, the burthen of the suitor for professional assist- 
ance is usually much heavier than in the administrative suits, 
and that ordinarily he can much less afford to bear it ; and in 
these suits it is that questions are usually decided, and rules 
relating to property defined, which are of importance to the 
whole community. 
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It may also be fairly assumed that the sums paid out of 
jthe Court of Chancery, in the performance of its administra- 
tive or ministerial functions, amount to a very large sum, 
probably many hundreds of thousands in the course of every 
year. If, then, a small percentage were laid on these sums, 
the present burthen pressing on the suitor most entitled to 
consideration might be materially alleviated. 

For these reasons, I feel compelled, most respectfully, to 
differ from that part of the Report of this Committee which 
considers that the State is bound to provide the expenses of 
the judicial establishment in all suits alike ; and I submit that 
tiie scale of present fees should be remodelled with reference 
to the distinction I have adverted to in the preceding ob« 
servations. 



COMMITTEE ON THE LAW OF PROPERTY. 
PART I. — FIXTURES. 

The following reference was made to this Committee : — 

" To consider the propriety of amending the law of landlord 
and tenant, with respect to fixtures and permanent im- 
provements." 

■As your committee have, in revising their report on this 
subject, received many valuable suggestions, and made 
seTeral important additions, they have considered it advisable 
to adopt the course proposed at the last general meeting, of 
dividing their report into two parts — a course to which the 
distinction between the characters of the two branches of 
the subject obviously leads. The first part, which they now 
present to the society, contains the discussion of the general 
principle on which the law in question ought to be based, 
and its application to the subject of fixtures ; the second part, 
which they hope to present at the next general meeting, 
will relate to permanent agricultural improvements of the 
soil. 

BB 4 
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The question referred to your committee involves a con- 
Bideration of the old and firmly established principle, that 
" everything once attached to or embodied in land belongs 
to the person entitled to the land in the same manner as the 
land itself/' It is hardly necessary to mention that it is on 
this principle that the whole law - of waste is founded. 
Your committee propose, therefore, to discuss this principle^ 
to look to the circumstances under which it was adopted, to 
consider whether present circumstances are not so changed as 
materially to affect its justice and expediency ; and then to 
ascertain whether it is possible without great inconvenience 
to make any and what alterations in the existing law by 
way of remedy. 

The rule that persons entitled to limited interests in land 
shall not take from it anything which has once been fixed to 
or united with it, was not carried to a very great extent by the 
common law, but owes its chief importance to the statutes 
concerning waste passed as early as the reigns of Henry III. 
and Edward I. At those periods the views commonly held 
concerning property in land, and the relation between land- 
lord or reversioner and tenant, were very different from 
those which now prevail: and we may fairly attribute the 
extensive application of the rule in question, and the severity 
with which it was enforced, to the very slight importance 
then attached to the tenant's limited interest as compared 
with the landlord's freehold ; to the small value of any im- 
provement or annexation which the tenant could make ; and 
to the fact that laws were made by the landlord only. 
Above all, the landlord and tenant were not looked on 
simply as parties to a contract concerning property in 
which the rent on the one hand and the usufruct of the 
land ©n the other formed the only terms. They had per- 
sonal relations which placed the landlord in the condition of 
a superior, the tenant in that of a dependant, and prevented 
the notion of a contract (which is founded on equality) 
from being fully developed. It is hardly necessary to point 
out how completely the state of things is altered. In point 
of value and of perfection of title, chattel interests now differ 
from freeholds only in duration : the ownership of the free- 
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hold gives no advantages, unless accompanied by superior 
wealth^ ; the landlord brings the temi^orary usufruct of his 
land into the market, just in the same manner as the mer- 
chant brings his wares ; and the only advantage he has, viz. 
that of possessing a commodity of which there is a limited 
supply, is one strictly comraerciaL The relation of land- 
lord and tenant is really the same as that of two parties 
to a contract concerning a chattel, one of whom bargains for 
the use of the chattel for a given time, the other for a 
pecuniary return. What then ought the rights of the lender 
to be at the end of this time? In what state, according 
to principles of natural justice, ought the borrower to be 
obliged to restore the thing lent? In no worse state, cer- 
tainly, than that in which he received it : but more cannot 
be required of him : he must return it undiminished in value : 
but nothing short of express contract should oblige him to 
restore it with any additions, except such as are due to the 
natural and progressive improvement of land under a course 
of fair ordinary management, and not to any special exertion 
or outlay on his part. 

If, therefore, the tenant has during his tenancy made 
any addition to the land, he ought at the end of his tenancy 
to have the right of appropriating such addition for his own 
benefit. How this right may be exercised, and how far its 
exercise may be limited by the nature of the addition, are 
considered below. 

The injustice of the rule in question as applied to the 
present state of things is therefore obvious ; its inexpediency 
is no less so. The law, as we shall see, has long admitted this, 
so far as concerns trade ; and it is equally true with respect 
to agriculture. Of all things which can be lent or borrowed 
there is none so capable of permanent improvement as land, 
none so rapidly rising in value, none for the produce of which 
there is so great and so increasing a demand The applica- 
tion of science to this improvement, steady progress imder 
its guidance in the art of agriculture, and of preparing the 

* It is true that there is some diHerence as regards political franchise ; but as 
this does not affect the relation of landlord and tenant, it is of no consequence in 
the present discussion. 
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produce of the soil for market, are matters of yesterday; 
and yet there are few arts which hold out, even now, so 
large promises of success. But experience is wanted; ex* 
periments tried on a large scale in different situations, soils, 
and climates, not by amateurs only, but by men who practise 
farming as a trade, and who, depending on it for a livelihood, 
are required to make it answer. By far the greater part of 
these experiments are attached to, or in some manner a^ct, 
the soil and freehold ; they consist of machinery and build* 
ings annexed to the land, or of drainage^ manures, and 
other such improvements incorporated with it. All these 
are expensive ; they require an outlay of capital which can* 
not be repaid by the increased income of a short periods 
Now, under the present law, where there ^is no custom 
or special contract to the contrary, the tenant's interest in 
all these improvements ends with his tenancy; and it is 
therefore for his advantage, towards the end of the time at 
any rate, not to spend money which shall benefit his land* 
lord only, nor to leave the farm better in condition than 
he found it. The present system is therefore injurious to the 
reversioner, as well as unjust to the tenant It is also, and 
to this argument your committee attach great weight, alto- 
gether opposed to public expediency, which requires that 
land should produce as much as it can be made to produce. 
A condition of the law, therefore, which has an opposite 
tendency, is detrimental to the community in general. 

This brings your committee to the second and most im- 
portant point, viz. : how far it is possible to make any general 
alteration in the law which shall have the effect of removing 
the evils complained of without giving use to other forms of 
injustice, or introducing great practical inconveniences. In 
doing this they have endeavoured to adhere strictly to the 
principle of equality and reciprocity between landlord and 
tenant already laid down by them ; and they have given a 
prominent place to the questions, whether the landlord's 
remedies for injuries done to his reversion are, in the present 
state of the law, adequate, and whether they will continue to 
be so if the suggestions contained below are adopted. 
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The subject naturally divides itself into two parts, con- 
cerning, — 

1st, Those improvements in the nature of annexations or 
fixtures which it is physically possible to separate and remove 
from the land ; and, 

2dly, Those improvements which are so embodied with 
the land as to be incapable of separation from it 

With regard to the first class of improvements, commonly 
called fixtures, the general rule was felt to be too severe 
upon the tenant at a very early period. In the. reign of 
Edward III. doubts arose as to the tenant's right to remove 
a ftimace ; and the point was decided in his favour in the 
reign of Henry .VII. It does not, however, appear to have 
been settled till long after that time to what extent the in- 
fringement on the old law should be carried, as the early 
decisions did not uniformly proceed on the principle now 
adopted. However, since the time of Lord Holt it has been 
considered settled law that the exception applies to fixtures 
erected for the purposes of trade or manufacture ; and in 
the leading case of Elwes v, Mawe ^ it was most solemnly 
decided that it does not apply to fixtures erected for agri- 
cultural purposes only. It has been found a matter of no 
dight difficulty to draw the line between these two species of 
fixtures. In cases where the produce of land is prepared 
for use or sale on the land itself, the fixtures employed for 
that purpose obviously partake of both descriptions ; and the 
leaning of the courts in these cases has been to conslxue the 
exception widely, in favour of the tenant. Thus a nur- 
seryman may, though another tenant may not, remove 
young trees which he has planted 2; whilst, on the other 
hand, it seems to be the better opinion, notwithstanding 
some sensible remarks to the contrary by Lord Kenyon^ 
that even a nursery-gardener may not remove hothouses or 
forcing-pits^; and a farmer certainly cannot remove a car- 
penter's shop or pump-house erected for the use of his 
farm/ 

1 3 East SB. * 2 Smith's hwAing Cases, 116. 

' 2 East, 90. * 3 East, 56, * 3 East, 38. 
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It is dear that the distinction in question aiFords no satis* 
factory rule, and the recourse had by the courts to Tarious 
other circumstances, such as custom, the intention of the 
tenant in erecting the fixture, the injury to the freehold 
occasioned by its removal, and its comparative value to the 
different claimants S shows how strongly they have felt the 
difficulty.^ In the present day, when machinery is beginning 
to play so large a part in the business of a farm, this difficulty 
is much increased. It becomes less and less easy to tell 
where agriculture ends and where trade begins. Does the 
above exception apply to threshing or winnowing machines 
affixed to a building ? Is a steam engine, employed for the 
purpose of working them, or otherwise used in preparing the 
produce of a farm, a trade fixture ? What would be decided 
with respect to a mill used by the farmer to grind his own 
corn, or utensils employed by him in preparing or brewing 
from his own malt ? There must be a decision upon every 
separate article before the law can be considered settled. 

These doubts and difficulties your committee consider to 
be the natural result of the adoption of a fundamentally erro- 
neous principle. They consider that, as stated above, con- 
tracts for the usufruct of land for agricultural purposes 
stand on precisely the same footing as similar contracts for 
other purposes, and that any rule which is just to the land- 
lord as regards his trading tenant, must be also just to him 
as regards his agricultural tenant ; they consider, also, that 
the farmer carries on a business no les^ commercial in its 

» Amos and Ferard on Fixtures, 2d ed. pp. 44. note (/), 92. 

• There is an old case strongly illustrating this difficulty, in which C. B. 
Corny n is said to have decided that a cider mill, deeply attached to the land, 
was personal property. (3 Atk. 3d cd. IS.) According to reason and the best 
authorities, the distinction in favour of the removal of trade fixtures does not 
apply in a question between heir and executor, who both claim as volunteers 
under a person who was the sole owner of both fixture and freehold; and on 
4his ground the authority of the case in question has been finally overthrown 
by the House of Lords. (Fisher v, Dixon, 12 CI. & Fin. 312.) But it had 
previously caused much embarrassment, and as a tenant's right of removal is 
much larger than that of an executor, in questions concerning the tenant's 
right it has long been regarded as a decision that making cider was in some 
measure carrying on a species of trade. Amos and Ferard on Fixtures^ 2d ed, 
pp. 36. 53, 54. 61. 158—178. 



Fixtures. 379 

nature^ and no less beneficial to the public^ than the manu" 
facturer or merchant ; and they think that the former, and 
the public, as interested in his success, are entitled to demand 
that no less protection shall be given to him than is given to 
the latter. Your committee are therefore of opinion that 
the rule laid down in Elwes r. Mawe ought to be altered, 
and that an agricultural tenant ought to possess the pri- 
vilege of removing fixtures erected by him, to the same 
extent, at any rate, as the merchant or manufacturer. They 
are confirmed in this opinion by observing that Lord Ellen- 
borough, in his very elaborate judgment in the case men- 
tioned, founds his opinion almost entirely on authority ; and> 
in reference to the policy of the rule, merely says, that " to 
hold otherwise would be to introduce a dangerous innovation 
into the relative rights and interests holden to subsist between 
landlords and tenants." Had the danger been specified, the 
remark might have had more weight. 

Another exception to the old rule of law is made in favour 
of tenants in respect of some fixtures erected for the purpose 
of domestic convenience or of ornament. Your committee 
conceive that this distinction is as untenable in principle as 
that which is made in favour of trade fixtures; and that 
there is no good reason which can be adduced for not giving 
to a farmer the countenance which is given to the lessee of 
& dwelling house. 

Your committee think, therefore, that farming tenants, 
trading tenants, manufacturing tenants, occupying tenants, 
and, in fact, all tenants whatsoever, ought to be placed on 
the same footing and have equal rights of removal. But 
they think further, that any alteration will be incomplete 
which does not go farther than the courts have hitherto gone, 
even in respect of trade fixtures, or of fixtures erected for the 
purpose of convenience or ornament. With respect to the 
former class, it is at least doubtful, whether a tenant would 
be allowed to remove a building firmly fixed into the soil, 
and which has never had any of the properties of a personal 
chattel.^ With respect to the latter class, it is very diflScult 

' In Tliresher r. East London Waterworks Comp., 2 B. & C* 603., the 
question arcse concerning a Tme kiln, but was not decided. 
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to aaeertain to what fixtures of this particular 'sped^B th« 
ezceptiou extends. Hangings and gla^ses^ though with no 
wainscot behind them ^, wainscots fixed by screws, and 
marble chimney pieces ^ cupboards, stoves and fixed grates ', 
and a pump attached to a wall by a beam and iron pinS 
have been considered to be removable; but it seems doubtful 
whether wainscot fixed with nails is removable ; box edgings 
to flower beds, and even, it is said, flowers, are not ^; and the 
same thing has been decided of a pinery and conservatory.^ 
In this last case, C. J. Dallas said, <^ It is clear, on the one 
hand, that many things of an ornamental nature may be in 
a degree affixed, and yet during the term may be removed ; 
and, on the other hand, equally clear that there may be that 
sort of fixing or annexation which, though the thing annexed 
may have been merely for ornament, will yet make the 
removal of it waste ; and that every case of this sort must 
depend on its own peculiar circumstances;" and similar 
language has been used by C. J. Tindal.^ 

The law is, therefore, as to all fixtures, unsettled and un- 
satisfactory. If the principle adopted by your committee is 
the true one, viz., that the tenant, whether farmer, merchant, 
manufacturer, or occupier, is a borrower, bound to return the 
thing lent in as good, but in no better condition than that in 
which he received it, it follows that in all cases he ought to 
be allowed to remove anything whatever which he has placed 
upon it so long as the removal does not put the laad in a 
worse state than it was in at the commencement of the 
tenancy. He may, however, in the removal injure the 
property of the landlord ; and for this no doubt the landlord 
ought to have a remedy. But your committee think that 
even in such cases it would be inconsistent with the principle 
adopted by them to allow the landlord as a general rule 
either to prevent the tenant by injunction from removing, 
or to recover the amount of damages to which he is now 
considered entitled. They think that he ought only to be 

» 1 P. Wms. 94. • 3 Atk. 15. 1 Atk. 477. 1 H. Bl. 260. 

• 4 B. & Cr. 691. * 6 Bingh. 437. 

« 4 B. & Ad. 6S7. • Buckland v, Butterfield, 2 B. & B. 54. 
' 6 Bing. 439. 
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allowed to prevent the removal where there is good reason 
to suppose the injury to his own reversion will be irre- 
parable ; and that when he does so, the court which grants 
the injunction ought to be enabled to impose sudi terms, as to 
the purchase by the landlord of the fixture, as may seem to 
it reasonable ; and that, in cases where the removal has taken 
place, the measure of the landlord's damages ought to be the 
injury done to his reversion ; i. e. the difference in value be- 
tween the condition of the property as lent, and its condition 
as restored, and that it ought in no case to include the value 
of the addition which the tenant first makes and then takes 
away. 

The time allowed for removal remains to be noticed. At 
present, if the tenant quits the premises or accepts a new 
holding, a presumption is raised that he intends to leave any 
fixtures (l^ough removable during his tenancy), as a gift to 
the landlord; and the better opinion seems to be that this 
presumption would not be rebutted by any notice to the 
contrary given by the tenant.* This rule must often work 
injustice in the case of a tenant taking a new holding, as 
well as in the case of one who quits possession upon a sudden 
and unforeseen determination of the tenancy : in the former 
case the tenant is not likely to remove his fixtures or to take 
any notice of them in his new agreement : in the latter case 
he has no opportunity to remove. Your committee are there 
fore of opinion that no such presumption as that stated above 
ought to exist in the case of a second holding by the same 
tenant; and that in case of the tenant's quitting possession 
upon re-entry for a forfeiture by the landlord, or any other 
unforeseen determination of the tenancy, it ought to be 
capable of rebuttal by a notice given to the landlord on the 
determination, the right of removal being, however, to be 
exercised within some short fixed period. 

Your committee are confirmed in these conclusions by ob- 
serving that a bill introduced last session into the House of 
dommons by Mr. Pusey for " the Improvement of Agri- 
cultural Tenant Bight in England and Wales," contained in 

1 2 Smith's Leading Cases, 117, 118. 
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it8 original form a clause applicable to buildings, framed upon 
the principle of the alteration proposed above, and that in its 
amended form it contained one which was apparently intended 
to have in some degree a similar effect. 

It is hardly necessary to observe, that the proposed law is 
not meant in any way to interfere with cases provided for by 
special contract. 

Three objections have been made to the proposed alter^ 
ations : first, that they will cause much doubt and litigation 
by raising questions whether the landlord's property has 
been injured by the removal of fixtures; secondly, that 
they will confer a very small boon on the tenant, as build* 
ings and many other fixtures would generally be, when 
removed, of very little value ; and thirdly, that they will 
have the effect of preventing persons from entering into 
special contracts. To the first of these objections some 
weight may at first sight be attached ; but your comnuttee 
think, for the reasons stated below, that removals are not 
likely to take place very often ; and also that the doubts 
and disputes which are likely to arise under, the proposed 
law, will not be nearly so numerous as those which arise 
from the uncertainty and anomalous character of the present 
law. The other two objections, your committee consider of 
very little weight. With regard to the second, they believe 
that very few removals will actually take place; otherwise 
there would be much ground for hesitation, since frequent 
removals might, in an economical point of vidw, be any thing 
but beneficial to all parties concerned. What they wish and 
expect may be done by giving the tenant power to remove, 
is to put him in a situation to make arrangements with the 
landlord for the sale of the erections as they stand; for, as 
fixtures are in general more valuable on the spot to which 
they are attached than on any other, the landlord, or the 
incoming tenant, would generally, in case of a threat of 
removal on the part of the tenant, be disposed to give the 
latter as much, or more, than he would otherwise obtain for 
them, and would still make an advantageous bargain for 
himself. The only remaining objection is founded either on 
an erroneous confideuce in the justice of the present law of 
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waste, which has, in the preceding pages, been shown to be 
highly unjust, or on a misapprehension of the object and true 
character of a general rule of law. It is plain that to fulfil 
these it ought to do justice in the great majority of cases. 
Exceptional cases there always must be, in which special 
circumstances require other and different rules. These must 
be left to special contract. But the general rule is manifestly 
not what it ought to be, if, in the absence of special circum- 
stances, it annexes incidents to a contract which are without 
special circumstances unjust ; or, to use other words, such as 
it is not reasonable to suppose the parties to the contract to 
have intended. To say, that the present law as to fixtures is 
useful because it compels persons to enter into private con- 
tracts, is to say, that general rules ought to be unjust in order 
that private agreements may be complete. 

The advantages to be gained from the proposed change 
may be summed up in a few words. The genei»l law with 
respect to the removal of fixtures will be consonant to justice 
and the real meaning of the contract between landlord and 
tenant. The inequalities atid anomalies arising out of the 
distinctions now made between different kinds of tenancies 
and occupations will be abolished. The doubts caused by 
these distinctions, and by the still unsettled limits of the 
infringements made upon the old law, will be removed, and 
the difficult question, "What is a tenant's fixture?" will 
be silenced. Landlords and tenants will be freed from the 
uncertainty as to their rights, which now not only causes 
disputes where there is no special contract between them, 
but throws considerable difficulties in the way of making 
such contracts. It is no slight argument in favour of the 
proposed alterations, that no other rule — except, perhaps, a 
recurrence to the strictness of the old law of waste, which 
cannot now be thought of — can possibly settle these questions. 

It remains to be considered whether, as concerns buildings 
and other fixtures, the landlord has, under the present law, a 
sufficient remedy for injuries suffered by his property during 
the tenancy ; for, as above stated, oiie of the terms of the 
contract between landlord and tenant is, that the latter should 
restore it uninjured. Your committee think that the present 

VOL* VII. C C 
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law of waste suflSciently recognises and enforces this con- 
dition. Waste is of two kinds : voluntary, consisting of acts 
of commission in any way diminishing the value of the pro- 
perty, u e. as to fixtures and buildings, pulling them down, 
removing, altering, or injuring them; and permissive, con- 
sisting of neglect to keep them in proper repair. As regards 
the former, there is no doubt that the law provides an ample 
.remedy, by giving the landlord an action for damages to the 
extent of the injury ; as to the latter, there have been deci- 
sions, or rather dicta, which have created doubts. It is, how- 
ever, more consistent with the old authorities on which the 
law of waste is founded, and would probably now be decided, 
that a landlord might recover damages from a tenant for 
years to the extent of any injury to the premises caused by 
the neglect of the tenant, and damages to some, though not 
to so large an extent, from a tenant from year to year, * If 
the question should eventually be decided against the land- 
lord, some legislation on the subject might be necessary in 
order to give him the benefit which his contract implies ; but 
this is not to be expected, since the balance of authority as 
well as principle and convenience seem to be in favour of an 
opposite decision. There* is another species of voluntary 
waste, which consists in so adding to the property, even by 
expensive erections and fixtures suffered to remain on the 
premises, as to alter its character or diminish its value. The 
remedy which the law now gives to the landlord in these 
cases will be in no way affected by tlie proposed alterations. 

Under these circumstances, your committee think that the 
present law as to fixtures sufficiently candies out the prin- 
ciples above laid down so far as the tenant's duties are 
concerned ; and that the alterations they have proposed in 
favour of the tenant would not render necessary any altera- 
tion in favour of the landlord beyond giving him a remedy 
for any injury done by the tenant in the act of removing his 
fixtures, as suggested above. They think, also, that their 

^ See the question discussed and the earlier authorities cited in Amos and 
Ferard on Fixtures, 279n. 2d ed. And see also 6 C & P. S., 5 C. & P. 239. 
7 C. & P. 327. 
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previouB proposal^ for the adoption, where practicable, of the 
principle that the tenant ought not to be compelled to restore 
the property with additions, receives strong confirmation 
from this recognition by the law of the corresponding 
prindple, that he ought to restore it uninjured. 

To sum up the above observations in a few words : the 
law of fixtures requires alteration, and the principles on 
which such alteration should be based are the following : — 

1. Uniformity in the law, whatever the purpose of the 
fixture or the nature of the tenancy. 

2. Recognition of the absolute right of the tenant to all 
fixtures erected by him and capable of removal, and of the 
landlord to have his original property restored uninjured. 

And, to carry these principles into efiect, your conunittee 
suggest : 

1. That power should be given to all tenants to remove 
any buildings or other fixtures which they have erected. 

2. That the right of removal should continue as long as 
possession is retained, whether under a new holding or not ; 
and that it should terminate with the possession, except in 
cases where the termination of possession is sudden and 
unforeseen; that, in these cases>, any presumption of gift 
should be rebutted by a notice of intention to remove given 
to the landlord ; and that the right to remove so obtained 
should terminate at some short fixed period afterwards. 

3. That if the property of the landlord is injured by such 
removal, so as to be left in a worse condition than that in 
which the tenant received it, the latter ought to be made 
liable in damages to the extent of the injury caused by the 
removal, and to that extent only, 

4. That, in case of well-grounded apprehension of irrepa- 
rable damage being caused by the removal to the property of 
the landlord, he should still have the right of obtaining an 
injunction to prevent it : power being reserved to the court 
which grants the injunction, to impose such terms for the 
purchase of the fixture by him or otherwise, as may, having 
regard to the principles stated above, seem proper. 
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ART. X. — A PLAN FOR A REGISTER OP TITLES.^ 

I PROPOSE the establishment of a Begister of all the lands 
in this country, which is to be divided into districts for this 
purpose, of a smaller or greater extent as maj be thought 
most advisable. My own idea is/ that these districts should 
follow pretty much the boundaries of the districts of the 
County Courts, and that the officers of those courts should, 
to some extent, be available for carrying on the functions of 
the Register. I would establish a Register in each of these 
districts, but I do not propose that it should be compulsory 
on any owner of property to register his land until some 
transaction respecting it took place. I would accompany the 
establishment of the Register by the taking of an accurate 
map of the whole lands in every district, which should be 
identified in all its particulars by numbers, but which, as to 
boundaries or ownership, should not be evidence until acted 
on, and when acted on, be only evidence against the person 
who so acted on it, but not as against any one else. This 
map, to which I shall hereafter refer, would take time to 
complete, but I do not propose to wait for its completion 
before establishing the Register, which might commence 
immediately, with the existing description of the lands, and 
such identification of the parcels as could be obtained, which 
might be rendered complete when the map was finished. In 
this way and by degrees the lands in each district would gra- 
dually get on the Register ; and I think it would be only 
reasonable to allow persons to place their lands, after some 
public notice, on the Register, if they thought proper, 
although no dealing took place. I propose that a certain 
eflfect should attend the undisputed placing and continuance 
on the Register for a certain number of years. We have 
seen that the present law makes forty years, and, in some 



' This article forms a pari of the second lecture of Mr. James Stewart on the 
transfer of land, delivered on the 25th of January last ; a portion of it has, 
we believe, been already given by some of the newspapers, but not so fully as it 
is here presented to our readers. We believe these Lectures will be published 
separately in a complete form. -^Ed. 
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cases, even twenty years, adverse possession, a title against 
all the world. As placing a title on the Register woidd be 
a more public act than any deed can now be, I think it would 
be reasonable to attach to it a more stringent operation ; and 
I should say that a person having registered his land for 
twenty years should hold it against all the world, giving ten 
years more for persons labouring under disability to make 
their claim. After thirty years remaining on the Register, 
a complete title would thus be acquired. But supposing a 
person had some claim to this land, I would allow him to 
enter this also by way of caveat. This person need not fur- 
ther prosecute his claim unless he wished, but no dealings 
with that land so claimed should take place until that caveat 
had been removed. But then I would protect the true 
owner, by imposing penalties in proportion to the value of 
the land, on any vexatious or frivolous claim. 

I should here explain that I think it absolutely indispen- 
sable to the successful working of the plan, that at the head 
of each district should be placed a Person having a knowledge 
of the law of real property, against whose act there should be 
an easy appeal, and that he should regulate all the transac- 
tions within his district ; and to some given number of these 
Registrars, say five, I would give powers of securing uni- 
formity of practice, by issuing regulations from time to time. 
The form of the Register should, I think, resemble that 
which is contained in the model of the Belgian cadastre. It 
should contain the number on the map (when that was com- 
pleted), the name of the proprietor, the parish and county 
where situated, and also the value of the land as rated to the 
poor's rate. 

Now, Gentlemen, questions would no doubt arise, althougli 
I do not think they would be so frequent as may be supposed, 
as to claims to be placed on the Register. I would not oust 
the jurisdiction of the Superior Courts as to these matters; 
but if all parties chose to submit such matter to the Registrar 
himself, he should have power to make a final adjudication 
as to them. Where property lay in several districts, the 
decision in such cases should be made by the several Regis- 
trars of these districts, sitting together ; and in all matters 
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not 80 submitted to the Registrar, his acta sbonld be sEolgect 
to appeal. 

When once entered on the Begister, all the dealings and 
transactions respecting the land, the title to which was so 
entered, must afterwards appear there to be valid, bat with 
this distinction from the present practice. Our present plan 
perpetuates all these dealings, which haye taken place, as I 
have said, for the last sixty years ; and although they have 
been long discharged or wiped out, they still appear on the 
abstract. Thus, once a mortgage always a mortgage ; and 
both the original deed, the various transfers that have taken 
place, and the reconveyance of the mortgaged land, all load 
the abstract. This will be unnecessary on the plan that I 
propose : as a debt is paid off, it wiU disappear entirely from 
the Register. This is the practice of many existing Re- 
gisters* I find it most readily in the Prussian Register. I 
have here a copy of the Register. At p. 116. 1 find an entry 
of a mortgage for 12,000 dollars, and a few pages after is the 
discharge of a part of it, and so on. So that the exact state 
of the existing burdens on any part of the land may be easily 
shown; and that is all the purchaser wishes to know. There 
will be more difficulty with our settlements, for, of course, I 
propose no restriction as to them. The charges under them 
remain a long time as burdens on the land. The portions of 
children are not always paid off, they often allow them to 
remain as charges, and they are settled on maiTiage, and 
perhaps three generations must pass away before all traces of 
this deed can be wiped off. This doubtless would remain as 
at present ; but it would not be at all more troublesome to 
produce the necessary evidence of the discharge of all claims 
under it. That settlements are compatible with a Register 
kept on this principle, is proved by that of Prussia (Proper) 
and other countries where the law of primogeniture obtains, 
and settlements on children are made. But, Gentlemen, 
there is no wish, of course, to transfer an estate liable to 
charges, except subject to those charges. The advantage 
of the system to which I now refer is, that under it the title 
works itself free ; and that if there are no incmnbrances, this 
at once appears ; whereas, according to the present system, a 
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person so situated has as much trouble, delay, and expense in 
transferring his land, as a person haying an incumbered 
estate. 

One word as to the publicity, which has been always a 
great objection to a register. There is a celebrated declara* 
tion, made by the most eminent bankers and merchants of 
London, to be found in the Appendix to the Second Report 
of the Beal Property Commissioners, in favour of the utmost 
publicity, and declaring their opinion that it would be of the 
greatest benefit. It is also found to work no inconvenience 
in the many countries where a Begister prevails, open to the 
inspection of any one for a small sum of money ; and in Eng- 
land it exists as to personal estate; for every one, for a 
shilling, may inspect any will that he pleases at Doctors' 
Commons. Still, if this be thought an insuperable objection 
to a Begister, it must be guarded against by having the land 
vested in a legal owner, and a simple reference to the mort- 
gage or settlement containing those provisions which it was 
thought advisable to conceal. But this is matter of detail. 

Now by this plan of a Begister which I propose, slowly 
and gradually, or, if the parties please, as quickly as they 
chose, all the lands of this country would get on the Begister, 
which would ever afterwards be evidence of the title, and 
would, in no distant period of time, give the owner a com- 
plete title against all the world. 

I may here say. Gentlemen, I trust without offence, that I 
greatly lament the recent alterations in the law which pre- 
vent parties, by any act of their own, acquiring a title of this 
kind. The period of time at which this might have been 
done by fine and non-claim was, I quite admit, too short, 
but I think it highly desirable and convenient on many 
occasions to give this operation to some solemn act by the 
owner of the estate after a certain time, say twenty years, 
has elapsed. The wisdom of our ancestors, which no one 
but a very inconsiderate person can despise, provided for 
thus clearing defective titles, not only by a fine, but by a 
feoffment, which had the effect of divesting all estates, but 
this operation, so far as both are concerned, has been done 
away with by recent acts. 

c c 4 
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So far, then, as to the plan of Registry that I propose. 
But there is one great practical difficulty with respect to this 
and all other plans of Registry. It is this : it can only come, 
without some violent act of the legislature, into complete 
operation after a considerable lapsQ of time. It is true that 
the moment the land is placed on the Register the owner 
gains this security— that all after-dealings with it must there 
appear in order to be valid, but many years must elapse, — 
twenty, thirty, and forty years, — before all investigation into 
the title, previous to the entry on the Register, can be dis- 
pensed with. 

I have, indeed, seen it proposed that, in order to hasten 
this slow operation of a register, there should be some general 
examination of titles throughout the country ; and it is quite 
true that, on the first institution of the Prussian Register in 
1783, there was such an examination, extending back for 
forty-three years. I will not say that this would not be 
tolerated in England, but it certainly would excite great 
alarm, nor do I think we need resort to it. It would no 
doubt be a great thing to have all titles declared good by 
some formal proceeding, and thus start afresh ; but in doing 
this, having any pretension to justice, or regard to the rights 
of property, you would call up many dormant, and unsub- 
stantial, and imaginary claims to property ; and in attemptiog 
to settle, you would, in fact, disturb titles to a great degree. 
I recommend no such course. Another plan, recommended 
by better authority, is, that the Registrar, before placing a 
title on the Register, should himself look into the title and 
give his opinion on it. This would be a far more practicable 
plan, than he, acting as a Master in Chancery, now does ; but 
even here, if this were to be an effectual examination, it 
would be exceedingly difficult to quiet titles without recourse 
to any harsh measures towards absent parties, or calling up 
many questions which it would occupy much time satisfac- 
torily to dispose of. I do not say that this latter plan would 
be impossible, but I think that in practice it would be 
attended with difficulty; nor could it fail to excite some 
uneasiness throughout the country. 

Is it possible, then, that the benefit of the Register can 
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be realised immediately without these disadvantages ? Can 
any means be devised by which a living person, wishing 
to buy land, shall be satisfied with the investigation which 
he there may make, without raking up the old title? — 
for that is the point to arrive at. If not, many existing 
owners, I fear, will look but coldly on any plan of Re- 
gistry, the benefit of which is almost entirely prospective, 
and intended chiefly for the good of others. The - doubts 
surrounding the question, the fears of disclosure, will press 
on them, and they will view, at all events, with no great 
desire a scheme in which no immediate benefit is offered to 
themselves. And yet I need not tell you, that it ia by the 
existing owners of property that any act of Registry must 
be passed. Can we then satisfy this all-important class, that 
they may derive immediate benefit from the Register, and 
that it will greatly facilitate the transfer not only of the 
property of their successors, but of their own ? 

Gentlemen, I think it is possible to secure this great ad- 
vantage, by a method which will enable the existing owners 
of property to deal with their lands without this constant 
retrospective deduction of title which we have found to be so 
tedious and expensive — which will be attended with, at least, 
all the safety of the present system, and be much more 
speedy and cheap. 

Gentlemen, I have already told you that the reiterated in- 
vestigation of the title usually required by the present prac- 
tice is the great cause of that expense and delay and risk. 
Now it certainly would be of immense advantage if, in con- 
nection with a registry of the land, there were one complete 
and final examination of the title, which should answer once 
for all, and not be attended with the disadvantages I have 
alluded to. Mark, Gentlemen, on what security we now 
buy land, and lend our money on land. It is lent wholly on 
the faith of the counsel's opinion that " the title is a good 
one; " and the soundness of this opinion is found very rarely 
to be disproved by the result. At all events, this is the only 
security ever taken. Suppose, then, that after a certain time, 
and preparatory to being placed on the Register, the title of 
the lands in which a dealing was intended to be made, was 
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inspected by eminent counsel selected for the purpose, and 
that this examination was to be a final one, preparatory to 
being placed on the Register. This would be something. 
The purchaser would be informed that the examination had 
taken place, and that the title had been declared a good one 
by Mr. B. or Mr. C. Now if this had just occurred, it might 
very probably satisfy a purchaser imder the existing system. 
It would, therefore, be not too much to expect that the same 
examination would satisfy a purchaser under any new system. 
But we must make sure. Now, what is the proportion of 
good to bad titles in this country at the present time ? I 
have heard it stated, by experienced professional men, that 
for ninety-nin6 good titles there is only one bad. And as to 
this, I find a very important passage in Sir Edward Sugden's 
book on Vendors, who says in the last edition, '^that the 
present expense as to titles is, in forty-nine cases out of fifty^ 
superfluous; but as every one may be in danger, all are 
guarded against it. The precaution has very much increased 
within the last twenty years, but not from any increased 
danger."^ Well, then, according to this last very high autho- 
rity, one title in fifty only is bad. Now if this be so — and 
I believe there can be no doubt that a larger proportion than 
forty-nine in fifty are good — does not the principle of in- 
surance apply ? This principle, which is constantly receiving 
extension, and with great benefit, is founded on the fact that 
in a certain number of lives a certain number of deaths only 
will take place within a given time ; or that in a certain 
number of houses only a certain number will be destroyed 
by fire ; or that in a certain number of ships only a certain 
number will be lost ; and on these calculations some of the 
most profitable, easily conducted, and wealthy companies 
and businesses in the world have been established. Now 
let us see whether it be not possible to extend the principle 
to the insurance of titles. Each of these different kinds 
of insurance had its battle to fight at the commencement, 
and do not let us reject this extension of the principle 
without careful inquiry. Now, I wish, in the whole of the 

> Ed. U. p. 986. 
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procedure that I propose, as much as possible to abide by 
the present practice of conyejancing, and to act according to 
existing rules. I will assume, then, that one of our large 
insurance offices, in whose means and stability the public 
would have perfect confidence (and no other could do it at 
all), was willing to undertake assurances of this nature. Let 
us see what would be done: One source of the profits of 
these companies, as we all know, is lending out their money 
on mortgage. They have, therefore, a machinery for exa- 
mining titles ; that is, they take care to employ an able and 
experienced solicitor and conveyancer. Now, it is on the 
opinion of both these gentlemen that the Company lend their 
money — they have no other safeguard. They advance their 
own money on the sole faith of this opinion ; and sometimes 
very large sums ; indeed, on one title, 100,000i, 200,000/., 
and even in a late case that came to my knowledge, 400,000^ 
on the title of one person. Now, Gentlemen, if they would 
lend their own money on such a security, it is most obvious 
that they could guarantee the payment of another person's 
money on a similar certificate by the professional adviser that 
the title was a good one. If they lent their own money on 
a title that turned out bad, they would assuredly lose it ; and 
if it was another person's money, they could be no worse ofli 
and might possibly be better. All those titles, then, that 
are good, are susceptible of being insured, with only a suffi- 
cient protection, by way of premium (to be paid as I shall 
hereafter explain), against some one title in fifty, or, as I 
think, a larger proportion, which might, in spite of every 
care, turn out bad alike under the present as under the new 
system. So far you will see that we have adhered to the 
existing practice ; and there is no shock done to any favour, 
or, if you please, prejudice towards existing habits. But see 
what an advantage is gained. The person whose title has 
thus been approved goes with it to the Register. The title 
is thus insured for what the land will fetch in the market. 
No further examination of title is necessary : it is an insured 
title down to the 1st of January, 1848 ; and were a Eegister 
in existence, it is a registered title ever afterwards. If it 
remains a sufficient time on the Register, it becomes a title 
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against all the worlds aud the insurance is at an end ; if^ on 
the other hand, the purchaser has got the unlucky fiftieth 
title, the black sheep, and he is turned out, at all events he 
gets back the money that he paid. 

But we have so far supposed that the title was of that 
class on which Insurance Societies lend their money, — that is 
to say, marketable titles. Let us suppose that the title, 
when examined, turned out not a marketable title, but only 
what is called a good holding title. Might it be also insured ? 
Undoubtedly, because if the purchaser, although he had not 
what is technically called a marketable title, was not evicted, 
the Company would be quite safe, although here, perhaps, a 
higher premium might be required. Here, then, are two 
classes of titles, under which the great bulk of the present 
titles may be ranged, — marketable titles and holding titles, 
and for this purpose you would thus get rid of the absurd 
distinction. What is to be done with a third class title more 
or less defective? What is done now when there is a 
willing purchaser ? An indemnity is given against the defect 
according to the nature of the defect. A bond or covenant 
or charge on other land or deposit of money. Thus the 
defective title is now cured. Cannot a company, acting in 
discharge of its proper duty, take an indemnity as well as 
an individual? I have thus provided for all these three 
usual cLasses of titles. And what is to be done with posi- 
tively bad titles — can they be insured? Why, no; no more 
than the life of a man in a galloping consumption. They 
ought not to be transferred, and as to them, the holder has 
no title and ought not to be protected. But all teclmical 
blots — all that class of objections which ai^ called *^ con- 
veyancer's crotchets," and most of those objections which 
private acts of parliament are obtained to cure, could be 
insured against with perfect safety : there would be an end of 
them for ever. Now, if this were done, do you not see what 
a mass of technical objection which now effectually prevents the 
transfer of land, would be got rid of. An insured title down 
to a certain period, and a registered title ever afterwards, 
would give you indeed free trade in land, if this is what is 
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desired^ and would^ at all events^ allow the real owner to do 
what he wanted with it. 

Let us inquire, therefore, a little more in detail into the 
practicability of the plan. Three objects must be attended 
to : — the perfect solvency of the office ; the reasonable profit 
of the office; and the regulation as to the payment of a 
sufficient premium, but no more. 

1. The solvency of the office. Now, Gentlemen, as to 
this, if we were in a foreign country, I should propose that, 
to insure this great national object, the Government should 
take this responsibility ; nor would it, as I am informed, be 
the first time that a free and important commercial state has 
taken a similar responsibility. I believe that in the Free 
City of Hamburgh, — a city closely connected with this 
country, — the Government takes the duty of Insurance of 
Titles, and it allows any citizen of that great town to borrow 
money on his house to the extent of one half of its value, by 
a very simple process. The registered owner has merely to 
apply to the proper office, and, without any of the expense 
and trouble attending our mortgage system here, he obtains 
the money that he wants from any person willing to lend it, 
and the Government to this extent insure its repayment. 
I need not say that this is no small convenience to the 
citizens of a large trading town ; Nor can I see why Ham- 
burgh is to have it and not London, Liverpool, and Man- 
chester ; and I think we have a fair right to ask Government 
for assistance, if we cannot otherwise get it done. 

But, Gentlemen, in this country we are not in the habit of 
applying to the Government on these occasions. We do 
things for ourselves if we want them. Thus it is to individual 
enterprise calling into existence combined action, that we 
owe so many great undertakings, of which I need not remind 
you. It is, indeed, to the large existing companies that I, in 
the first place, look for aid in this matter ; and if they will 
pay unprejudiced attention to it, I am induced to believe 
that this extension of the principle of insurance may safely 
and properly be made. There are some facts which may 
guide them in forming a conclusion as to it. They have 
themselves, according to their usual practice, lent large sums 
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of money on morgtage on no better security than that wldch 
I have mentioned to you : — the opinion of counsel that tihey 
might safely do so. How often have they lost their money 
so lent? I apprehend very rarely. They may have no 
more money to lend in this way, but under proper guards^ 
might not they greatly add to their profits^ by insuring the 
money of others, which is always seeking investment by way 
of mortgage or on the sale of land, and taking the same 
precaution they now do. Again, those great imdertakings, 
the BailwayB(a splendid illustration of the magnitude of 
success of individual enterprise in this ooimtry), have now 
dealt with almost all the titles in this country. These 
companies are satisfied with what is called a holding title, and 
they have great facilities granted to them as to completing 
a title ; for if there is any unnecessary delay in this respect, 
they may pay the purchase money into the Bank, and this 
will give the company a complete title as against the persons 
into whose names they pay it, but not, of course, further than 
ihis. If there were other persons entitled, then they might 
appear, and demand to be satisfied. Now, Bailways have 
been established about twenty years in this country, and have 
lately run along the length and breadth of the land, and thus 
dealt with nine-tenths of the whole titles of the country. 
How often has any railway company received any demand of 
this nature ? This wiU go far to prove to you, as I said in 
my first lecture, that the bulk of our titles are good, — that is, 
good to hold, but technically bad and unmarketable, and not 
capable of transfer ; but, according to the plan which I propose, 
this distinction would be at an end, because there would be 
no second examination of the title, and the only contingency 
on which the money insured could be recovered would be 
the eviction — the turning out of the person whose title was 
insured. Take also our list of causes at Westminster and in 
the circuits : how often does it happen that an ejectment is 
brought to turn out a man who has bought his land ? Some- 
times, undoubtedly, but very rarely. These are all great classes 
of facts ; and if you want more, take the opinion of experi- 
enced solicitors in town and country, and they will tell you 
tihat the great mass of titles are good» although often un- 
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marketable ; and thus we have the practical absurdity that 
they cannot be transferred without all this expense and delay 
and insecurity. Now> Gentlemen, aU this convinces me that 
you may, when the subject is canvassed and understood, find 
persons and corporations of undoubted solvency to undertake 
this risk. 

2. Next, as to the reasonable profit of the office. This, 
which I have already partly touched on, must be secured, or 
you will not get the proper persons to undertake it ; and, on 
the other hand, you must raise a sufficient fund to meet any 
loss that may take place. I think there will be no difficulty 
in satisfying you that a sufficient fund may easily be found. 
I propose to raise it in the following way ; but I need hardly 
say that if this plan were adopted, the details would most 
properly be left to the persons who undertook the risk. But 
the plan that I propose is as follows: — A person wishing to 
deal with his land would apply to the Insurance Company 
(assuming it to be established) to insure his title. His deeds 
would be examined in the way now done when a company 
lends money on mortgage. If the title was insured by the 
office, the deeds would be there deposited, and the owner 
would take a certificate to that efiect to the Eegister Office, 
and the lands would be put on the Register as being an 
insured title, thus constituting a root or foundation of the 
future title. The title, which would be thus insured, would 
be, in many cases — 1. a marketable title ; but it might happen 
that the title was not a marketable title, but might be, 2. a 
good holding title; or it might be, 3. a title more or less 
defective. 

Let it be next assumed that Sir Edward Sugden's opinion 
referred to is correct, and that one title only in fifty is 
bad. A fund of two per cent, would meet the loss which 
might arise ; but it does not follow that it would actually 
happen ; because the title, although really bad, might not be 
discovered to be so, or, if discovered, might not be proved to 
be bad. But in order to affi^rd perfect security, it might be 
necessary to r^ise this fund. It is proposed then to raise it 
in this way: that marketable titles, as well as all others. 
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should pay a small percentage on the purchase or mortgage 
money, to be paid by the purchaser or mortgagee, in lieu of 
the expenses now incurred in the investigation of title. That 
the titles not marketable, but good holding titles, should pay 
a small further sum, to be paid by the vendor or mortgagor; 
that where a title has a positive defect or flaw, this should be 
insured against by a higher rate, to be paid by the vendor, 
or that the office should be protected by some special indem- 
nity or deposit of the purchase or mortgage money. 

This fund, then, would receive contributions for a certain 
period from every person who received benefit from the 
Register. The purchaser would be exempted from all ex- 
pense of inquiry into the title, and it is fair that he should 
pay something in this way. As the smaller purchaser would 
be most benefited, it is only fair he should pay most. These 
dealings are always the most numerous, and this plan would, 
in all probability, greatly increase them. There would be 
payments also by the vendors, applicable to particular incum- 
brances, according to the state of the title. But, besides this, 
the fund would, in fact, rarely suffer. Say that the fiftieth 
title was bad, it does not follow that eviction would take 
place. Time would be constantly running, as against claim- 
ants. The Statutes of Limitations, and the doctrines as to 
presumption, would gradually establish the title against all 
claims. But even if a claim were established, it does not 
follow thai the fund would suffer. If it appeared on the 
deeds, that the defect in the. title had escaped the observations 
of the counsel employed, then the fund should pay ; but if it 
arose on deeds or transactions " suppressed by the vendor, or 
from any cause not included in the abstract, the person who 
received the money would have to pay in the first instance, 
and it would only be in the event of his failure in that, that 
the fund would eventually suffer, although, as against the 
person losing the money, the fund must pay. 

3. But there is a third point to be provided for. The 
premiums to be charged must not be too high. Now here, 
gentlemen, I speak with more confidence, because these pre- 
miums, after the first examination is over, are to be in lieu 
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of tlie present large expense connected with the sale of land, 
and I have, therefore, more especially in small purchases of 
land, a wide margin. I do not think it necessary to enter 
into details as to the exact sum which it would be necessary 
to raise ; but we have seen that, according to Sir E. Sugden's 
opinion, as to the state of our titles, two per cent, would be 
the most that it would be necessary to raise. Now, Gentle- 
men, I have akeady told you, that in many small purchases 
and mortgages the expenses amount to thirty, and even fift^ 
per cent., and this is confirmed by the evidence taken before 
the Lords' Committee. Need I say how much this class of 
vendors and purchasers, mortgagors and mortgagees, would 
gain if this expense were reduced to two per cent., or even 
to three per cent. But if I am right in my supposition, that 
large profits may be made by a company undertaking this 
risk, I doubt not that here, as in other cases, to all those 
having dealings in the commodity of land, the most efifectual 
protection to the public would be found in competition. 

Now, Gentlemen, I have not proposed this change rashly. 
1 have myself given it the utmost consideration. I have 
stated it to many eminent professional men, conveyancers 
and others. I have also consulted actuaries and others, 
within and out of the profession, and I have never yet heard 
the principle on which it rests shaken, but always confirmed. 
I shall be glad to hear fair and candid objections to it, and it 
is for the purpose of further discussion that I have thus 
ventured to bring it under your notice. The details would, 
no doubt, require a careful settlement ; and the same diflS- 
culty which, in their infancy, beset the established systems 
of insurance, would be felt, and must be guarded against in 
this by a wide margin. But this principle aflPords a means, 
and, I believe, the only effectual means, except some com- 
pulsory law, as to the examination of titles, which would 
violate the rights of property, and be alien to our habits and 
practice, by which the landowners can disentangle themselves 
from their present enormous difficulties. This plan which I 
propose would be in accordance with all our established prac- 
tice ; and would gradually, but surely, confirm and settle every 
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title In tHe country, and give immediately a cheap and a 
ready mode of dealing with the land. 

I have now laid before you the rough outline of the plan 
Do not imagine that T suppose that it would be free from 
difficulties or from fraud. I can only say^ that in my opinion, 
it would be infinitely more free from these than the present 
system ; and that it would enable persons freely to deal with 
land, and that by its means we might obtain those advan- 
tages which I alluded to in my first lecture : — 1. Security 
of tenure ; 2. Facility of transfer ; 3. Certainty in point of 
time in aU our arrangements respecting land ; and, 4. A rea- 
sonable, moderate, and well- ascertained scale of expense 
attending our various dealings respecting it. These are what 
are wanted by the landowner; yes, and by the lawyer, too; 
for I have shown you that many members of the profession 
are calling for these, as necessary for carrying on their busi- 
ness. The plan, as I believe, would relieve the seller of land 
from his present difficulty and danger. 2. It would secure 
to the purchaser a safe title, at a small expense and in a 
speedy manner. And, 3. It would provide an indemnity 
fund for persons who might be insured, by any improper 
dealing, under the new system. 

There are some other important points connected with the 
plan as to which I desire to say something more, and some 
other alterations which I think should accompany a Register. 
To these I shall hereafter advert. But before I conclude 
the present lecture, I wish it to be imderstood that, in pro- 
posing this great change, I do not hold out any hope of dis- 
pensing with the use of the lawyer in dealings with land. 
When the interest of the profession clashes with that of the 
public. It Is the duty of the former to give way ; but here I 
, believe they do not clash ; and it is as much the interest of 
the profession as of the public to promote the ready transfer 
of real property. I find this expressed on all sides by mem- 
bers of the profession, and more especially by solicitors, from 
many of whom I have rlsceived great assistance. I find In 
those countries In which registries are established on the 
principle for which I contend, that the professional classes 
who assist in dealings with land, are a rich, powerful, and 
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respected class. Without legal assistance I do not believe 
that dealings in land can be safely conducted. I have no 
intention, because I think I have no power, of dispensing 
with this assistance. But I believe the charges may be made 
more moderate in each particular case, and better defined and 
regulated according to the amount of property. But believ- 
ing, as I do, that if you establish a Register on this plan 
there would be twenty dealings where there is now one, I am 
satisfied that the last person who would complain of this 
alteration would be the lawyer. It is not his real interest, 
be assured, to support a system whidi scares the great majo- 
rity of the public from having any thing to do with the 
purchase of land. 
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L Farina v. Home, 16 Mees. & W. 119, 

Statute of Frauds — Acceptance of Goods. 

Bt the Statute of Frauds, s. 17., no contract for the sale of 
goods for 10/. or upwards shall be valid unless (among other pro- 
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visions) " the buyer shall accept part of the goods, and actually 
receive the same ; so that, to satisfy the statute, there must be not 
only a delivery to the buyer, but also an acceptance by him. In 
the present case the question arose, whether there had been a 
receipt of the goods by the buyer under the following circum- 
stances, which the Court of Exchequer considered as showing only 
a constructive and not an actual delivery. The plaintiff was the 
eminent manufacturer of Eau de Cologne, in which article Home, 
the defendant, was a dealer in London. In July, 1845, Home 
verbally ordered of the plaintiff twenty-five dozen bottles, which 
quantity was accordingly forwarded by him to Breuchley, the 
defendant's shipping agent in London, who warehoused it at the 
wharf of one Barber, and apprised the defendant of its arrival. 
Barber gave Breuchley a delivery warrant, transferable by indorse- 
ment on payment of rent and charges ; and Breuchley indorsed and 
sent the warrant to Home, who kept the warrant for ten months 
during which time he continually refused to pay the rent and charges,, 
or to return the warrant. He denied too that he had ever ordered the 
goods, and stated that they should remain in bond. At the trial the 
under sheriff left the question to the jury, whether there had been 
an acceptance with the intention of taking possession as owner ; 
and the plaintiff had a verdict. A rule nisi for a new trial on the 
ground of misdirection having been granted, it was argued for 
Home, the vendee, that there was no sufficient evidence of the 
actual receipt of the goods, that is, the delivery of the possession 
of the goods by the vendor to the vendee, and the receipt of pos- 
session by the vendee ; and that the delivery and receipt of the 
warrant was not in effect the same thing as the delivery and 
receipt of the goods* 

Parke, B. : " We ai'e all of that opinion. This warrant is no 
more than an engagement by the wharfinger to deliver to the 
consignee, or any one he may appoint ; and the wharfinger holds 
the goods as the agent of the consignor (who is the vendor's agent), 
and his possession is that of the consignor until an assignment has 
taken place, and the wharfinger has attorned, so to speak, to the 
assignee and agreed with him to hold for him. Then, and not till 
then, the wharfinger is the agent or bailee of the assignee, and his 
possession that of the assignee, and then only is there a con- 
structive delivery to him. In the meantime the warrant, and the 
indorsement of the warrant, is nothing more than an offer to hold 
the goods as the warehouseman of the assignee. The case is in 
principle the same as that of Bentall v. Burn, and others, which 
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are stated and 'iv^ell discussed in a reeent able work of Mr. Black* 
bum * On the Contract of Sale,' pp. 27. 41. 297. ; and in ISr. C. 
Addison's Work, p. 70. We all therefore think, that though there 
was sufficient evidence of the acceptance, if the goods had been 
delivered to the defendant, there is none of the receipt^ and there* 
fore there must be a new trial." 



2. Brown v. Btebs, 16 Mees. & W. 252. 

Partno'Bhip — Authoriijf of Partners — Agency^ 

By the deed of association of a Mining Company, a resident 
manager and director was appointed, with power to hire workmen, 
provide machinery, and superintend the general working of the 
mines ; with a proviso, that he should not expend or engage the 
fcredit of the Company beyond 50/. per month, without the written 
authority of three directors of the company. Byers, the resident 
manager, in the course of the affairs of the mine, borrowed mo- 
ney of a neighbouring bank, in order to pay for workmen's wages 
and purchase of materials, &c. For these advances he accepted 
bills of exchange for the directors, and bonajide applied the pro- 
ceeds of the bills to the purposes of the association. He commu- 
nicated to the directors the fact of his having accepted these bills; 
and after one or two meetings of the directors on the subject, the 
shareholders, at a meeting in Dec. 1842, recognised the bills: 
but on that occasion three of the directors were present only by 
proxy, and they disputed their liability in respect of the bills 
on the ground that Byers had no original authority to draw of 
accept bills, and that directors, who were present only by proxy, 
at the meeting which adopted the bills, were not bound by the 
resolution then passed for that purpose. The Court of Exchequer, 
under these circumstances, held that the three directors, who were 
not personally present at the meeting of Dec. 1842, could not be 
made liable for the bills without their own express authority. 
And, per Rolfe, B. : " There is an important distinction in this 
case, which ought to be strictly observed. A person who au- 
thorises the manager of a mine to pledge his credit for the purposes 
of the mine, gives him power to bind him, though absent. That 
authority, however, is a very limited one, and may be exercised 
without much danger of fraud or serious injury. But if we are 
to imply an authority to borrow money from a banker, the banker 
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may adyanoe ten or twenty thousand pounds, and the party may 
be utterly ruined.** 



3. Woodcock t. Houldsworth, 16 Mees. & W« 124. 

Bill of Exchange — Post- Office — Notice of Dishonour, 

In this case, the holder of a bill of exchange having dulj posted a 
letter containing notice of dishonour, was held not to be prejudiced 
by any irregularity in the delivery of the letter. Parke, B. : 
" Notices of dishonour are generally put into the post : when that 
s done, although, by some mistake or delay at the post-office, the 
letter fails to reach its destination in proper time, the party who 
posted it ought not to be prejudiced : he has done all that is usual 
and necessary, and he does not guarantee the certainty or correct- 
ness of the post-office delivery." 

4, Burton v, Reevell, 16 Mees. 8e W. 307. 

Leate -— Agreement — Stamp, 

In July 1845, and during the operation of the statute 7 & 8 
Vict. c. 76., by the fourth section of which all leases were required 
to be made by deed, an instrument was executed, which, though 
in form an agreement for a lease, would by the old law have been 
construed as an actual lease. On this instrument being tendered 
in evidence at the trial, with only an agreement stamp, it was 
objected that it was a lease which required a particular stamp 
under the statute 55 Geo. III., in order to be admissible in evi- 
dence. But all the Barons of the Court of Exchequer were of 
opinion that notwithstanding the words of the instrument imported 
an actual demise, yet, for want of a seal to it, the statute of 
Victoria reduced it to a mere agreement for a lease, so as to render 
an agreement stamp sufficient. 



5, MUiFORD V. Hughes, 16 Mees. & W. 174. 

Railway Brokerage — Definition of Broker, 

The object of thisaction was to recover payment of the plaintiff's 
bill of charges for work and labour, &c., and for his commission 
;and reward in executing the duties of a surveyor to a railway 
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companj. The defence was by a plea, that the work done con- 
sisted of hiring and procuring workmen and others to execute the 
duties of the survey, and that this was brokerage, whereas the 
plaintiff was not a licensed broker for the city of London, where 
the retainer of the plaintiff took place, and where he had his office 
of business. The plaintiff demurred to the plea : and the Court 
of Exchequer gave judgment for the plaintiff, on the ground that 
the business in question was not that of a broker. Holfe, B. : 
*^ It seems to me, that to make it a case of brokerage, it must 
relate to goods and money, and not merely to personal contracts 
for work and labour." 



6. Pott v. Clego, 16 Mees. & W. 321. 

Bankers* Accounts — Statute of Limitations — Set'Off, 

The decision in this case furnishes a parallel at law to Lord 
Lyndhurst's decision in equity, in Foley r. HiU (1 Phill. 399.), that 
money deposited with a banker by his customer is a loan from the 
latter to the former, subject, however, to the usage of its being 
payable on demand by cheque ; so that if it remains for six years 
untouched or unclaimed, the right of the customer to repayment 
is barred by the Statute of Limitations. In the case before us, 
the assignees of a bankrupt banker brought an action against 
a debtor for the recovery of a sum of money. The defendant 
pleaded a set-off of a considerable amount, as due from the banker's 
estate to himself for moneys deposited by him as a customer, and 
never drawn out. But on proof of the account, showing that all 
the items were more than six years before the commencement of 
the action, it was held that the set-off was barred by the statute. 
Pollock, C. B. : " The question in this case is, how far the de- 
fendant is entitled to avail himself of ati old banking account, on 
which a large balance has been standing for many years, and 
to which the Statute of Limitations would apply, under ordinary 
circumstances. And a question arose, whether this could be con- 
sidered in any other light than an ordinary debt; there being, 
undoubtedly, several authorities in which it is distinctly laid down 
that money deposited in a banker's hands is equivalent to money 
lent ; and the majority of the Court are of that opinion. I entirely 
concur in the judgment of the rest of the Court, that the set-ofij in 
the Ttresent case, cannot be made available; for, even assuming 
that this account ought not to be treated as money lent, but that 
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there are familiar circumstances in a banking account, which 
distinguish it from any other, yet none of those circumstances 
appear on these pleadings, so as to justify us in considering the 
case differently from what we should do, if it were an ordinary 
case of money lent ; and I therefore concur with the rest of the 
Court, that the present rule must be discharged. At the same 
time I must, certainly with considerable doubt and diffidence, 
confess the hesitation of my own opinion, whether there is not a 
special contract between a banker and his customer as to the 
money deposited, which distinguishes it from the ordinary case of 
a loan of money. It seems to me that is a question for the jury, 
who ought to decide what is the liability of the banker, and 
whether the money deposited with him is money lent or not. I 
could not concur in the judgment of the rest of the Court, without 
expressing this doubt, in which, however, they do not partake, as 
they are of opinion, that money in the hands of a banker is merely 
money lent, with the superadded obligation, that it is to be paid 
when called for, by the draft of the customer." 



7. Harris v. Wall, 1 Exch. Rep. 122. 

Infant — Contract^— Matijication after Majority. 

The defendant, being an officer in a regiment quartered in 
Dublin, had dealings with the plaintiff, a jeweller in that city, 
to whom he became indebted in the sum of 500/., for which 
he accepted a bill of exchange drawn by the plain tiffi At this 
time the plaintiff was a minor ; and to an action brought against 
him as the acceptor of the bill, some time after he attained his ma- 
jority, he pleaded his infancy accordingly. To this plea the plain- 
tiff replied, that the defendant, since he came of age, had, in 
writing, ratified and confirmed the contracts and promises laid in 
the declaration : .and he gave in evidence several letters of the de- 
fendant relating to the transaction, and bearing out, in the opinion 
of the Court, the truth of the replication. The letters, however, 
were aml^iguous in some of their terms, and need not be here fur- 
ther alluded to; the object of noticing the case being to quote 
an extract from the judgment of the Court, exhibiting the general 
principle upon which the question of ratification is, in such cases, 
to be determined. Rolfe, B. : " There is some difficulty, in cases 
like the present, in understanding, clearly, what is meant by a 
ratification. It is generally, as was remai'ked by Lord Ellen- 
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boronghy in Cohen v. Annstrong (1 M. & S. 724.\ more correet to 
say, that the infant made a new promise after he came of age. ' To 
say that he ratified it is an artificial inference from the fact ; it ia 
not a ratification unless done animo raH/icandi ; whereas, it is in 
general, only a new promise to pay/ Bat whatever difficnlfy may 
^xist, the law clearly recognises ratification as something distinct 
from a new promise. Indeed, Lord Tenterden's Act (9 Geo. 4. 
c. 14. s. 5.), which was cited in the argument before us, expressly 
makes a distinction between a new promise and the ratificaticm 
after majority, of the old promise made during infancy ; in both 
cases requiring a written instrument, signed by the party. The 
first step, therefore, to take towards a decision of this case is, to 
understand, clearly, what is meant by a ratification, as distin- 
guished from a new promise. We are of opinion (apart irom Lord 
Tenterden's Act), that any act or declaration, which recognises 
the existence of the promise as binding, is a ratification of it; as 
in the case of agency anything which recognises as binding an act 
done by an agent, or by a party who has acted as agents is an 
adoption of it. Any written instrument signed by the party, 
which, in the case of adults, would have amounted to the adop- 
tion of the act of a party acting as agent, will, in the case of an 
infant who has attained his majority, amount to a ratification. 
Applying this test to the case now before us, we think it clear that 
there has been a ratification." 



8. Wainman v. Etkman, 1 Exch. Rep. 118. 

Statute of Limitationi — Part Payment — New Promise. 

In A'Court t?. Cross (3 Bing. 329.), where the question was, 
whether the mere acknowledgment of a debt was a waiver of the 
statute, the Court decided, that the acknowledgment must be such 
as to operate as a new promise. " There are many cases,'* said Best, 
C. J., " from which it may be collected, that if there be any thing 
said at the time of the acknowledgment to repel the inference of a 
promise, the acknowledgment will not take a case out of the sta- 
tute." It appears, therefore, that the intention of the party and 
the special circumstances accompanying the acknowledgment are 
all to be taken into consideration by a jury as groundif for in- 
ferring, or not inferring, a new promise. On this principle, the 
Court of Exchequer, in the present case, held, that part-paymeut 
of a debt was not per se a new promise taking the case out of the 
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-statute. The debt in question was 242/., due on a promissory 
note ; and, in the course of a conversation between the plaintiff and 
defendant, the latter said he owed the money, but that he would 
not pay it ; and, on a demand for interest, he said that a sovereign 
was all he had, and he then gave the plaintiff a sovereign. Upon 
this evidence the Lord Chief Baron directed the jury, that the mere 
fact of part-payment was of itself conclusive to take the case out 
of the Statute of Limitations. Eolfe, B. : " We think that decision 
was undoubtedly erroneous. In order to take the case out of the 
statute, the circumstances must be such as to warrant the jury in 
inferring a promise to pay. Here there were circumstances from 
which such a promise might possibly have been inferred ; but we 
think they ought to have been laid before the jury, and that the 
mere fact of part-payment does not necessarily take the case out 
of the statute. It might be that the words were spoken by the 
defendant in jest, and without any intention of refusing payment ; 
but that is a question for the jury to determine. The rule will, 
therefore, be absolute for a new trial.** 



9. In the Matter of ■ Gent., one, &c., 8 Q. B. 129. 

Attorney — Conviction — Striking off the Roll, 

An attorney having been convicted of conspiracy, and sentenced 
to imprisonment for eighteen months, a rule was obtained to 
show cause why he should not be struck off the roll. He opposed 
the rule on the ground that he had brought a writ of error, and 
had succeeded in reversing the judgment, so that there was an 
"end of the indictment. It appeared that the indictment was tech- 
nically defective, and therefore could not be supported ; but the 
verdict was not attempted to be set aside as against evidence. 
Lord Denman, C. J. : " The attorney in this case has been con- 
victed of a misdemeanor; and the indictment sets forth acts 
amounting to veiy fraudulent practices. The Exchequer Chamber 
thought the indictment bad. We are now pressed with the argu- 
ment that all done under the indictment is to be set aside. But 
the reversal does not interfere with the finding of the jury as to 
the facts. The present proceeding .... is not a punishment for 
a legal crime, but an exercise of the discretion of the Court upon 
the question, whether a man whom they have formerly admitted is 
a proper person to be continued on the roll or not. . . . We think 
that the indictment and .th<B verdict must be valid to the extent of 
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preventing the attorney from having our sanction to practise. . . . 
He does not deny the commission of the acts charged in the in- 
dictment. We must not, merely because the indictment is bad in 
point of law, shut our eyes to the fact that the jury have con- 
victed him of conduct rendering him unfit to be an attorney." 
Bule absolute. 



10. Jones v. Carter, 8 Q. B. 134. 

Derby Lottery ^ Chose in Jetton — Transfer of Ticket, 

This case was an attempt to make a lottery ticket transferable 
by delivery, like a promissory note, contrary to the rule of law, 
which disallows the assignment of choses in action, unless under 
custom or mercantile usage. The plan of the lottery was that the 
names of all the horses were written on tickets ; and he whose 
ticket contained the name of the winning horse was to receive the 
prize. One James became a subscriber, and drew a lot, which he 
afterwards sold and handed over to the plaintiff for five shillings. 
The horse named in this ticket was a winner ; and a dispute 
having arisen about the payment of the prize, the plaintiff as as- 
signee of James's ticket brought assumption against the defendant 
as treasurer of the lottery. The plaintiff contended that the de- 
fendant was under an implied agreement to hold for the person to 
whom James might transfer his ticket. But the learned Judge at 
the trial directed a nonsuit. The question as to the legality of 
the lottery does not appear to have been raised. Lord Denman, 
C. J. : " AYe are of opinion that the nonsuit was right, and that 
the plaintiff cannot recover the sum demanded, as money had and 
received to his use, for want of privity between him and the de- 
fendant. There is no such privity, though it is admitted that the 
defendant held for the benefit of the plaintiff; the defendant's lia- 
bility was to the assignor. Though there may have been a valid 
assignment, it was of a chose in action : and the law does not per- 
mit the party interested to sue on such a transfer." 

11. Doe v. Young, 8 Q. B. 63. 

Evidence — Seisin — Acting in Office, 

To prove the seisin of Ann Hopley, under whom the lessor of tlio 
plaintiff claimed, assessments of the commissioners of land-tax 
were given in evidence, from which it appeared that at the time 
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of those assessments she was the owner of the estate. A question 
then arose as to the sufficiency of this evidence, on the ground that 
the proof given of the commissioners by whom the assessments were 
signed, having acted as such, referred only to a time subsequent to 
the signature of the assessments ; and no proof of previous acting 
was given. This objection was disallowed by the Court of Queen's 
Bench. Lord Denman, C. J. : " When we have the handwriting 
of a person proved to have been a commissioner, is there any 
authority for requiring proof of his having acted as commissioner 
at the time when he signed ? If he is shown to be a commissioner 
within a reasonable time from the signature, there is surely no 
ground of objection. . . . When persons who have exercised a 
public duty are shown to have done an act within the scope of that 
duty at a particular time, we may assume that they were exercising 
the public duty when they did the act, without proof that they were, 
or had been, discharging such duty at the very time." Coleridge, 
J. : " It is an admitted point, that acting in office is proof of being 
officer ; and that rule clearly takes effijct in favour of an act done 
after the time to which the proof relates. But the same principle 
applies when that time is subsequent to the act done. The infer* 
ence may be carried upwards as well as downwards." 



12. Mayor op Thetford v. Tyler, 8 Q. B. 95. 

Ute and Occupation — Holding over — Terms of Tenancy^ 

The Red Lion Inn at Thetford was let by the corporation for 
seven years, ending on the 11th of Oct. 1843, at the rent of 47/. 
In Feb. 1843, the corporation advertised the premises to be let by 
ertend for ten years from the expiration of that term, and the de- 
fendant, having tendered 80/. rent, was accepted as the future tenant. 
In April, 1843, under an arrangement between him and the exist- 
ing tenant, the corporation admitted the defendant immediately as 
tenant for the residue of the seven years* term at the rent of 47/. 
At the expiration of that term, the defendant continued to hold 
the premises ; and disputes having arisen between him and the 
corporation regarding some clauses in the new lease for ten years, 
and that lease not having been perfected in Feb. 1844, the de- 
fendant then paid 11/. 155. to the corporation, as a quarter's rent 
calculated on the terms of his holding during the seven years' 
term. The corporation^ however, insisted upon payment of rent 
after the rate of 80/. a-year, and declared accordingly in the 
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present actioH, which was for use and occupation. The defendant 
contended that the case was one of those in which a party holding 
over is considered to hold on the terms of his original tenancy. 
But at the trial Mr. Baron Alderson held, that that principle did 
not apply, as the defendant was a stranger to the original tenancy. 
His Lordship, however, reserved leave to move on this point, and 
directed the jury to consider what was a fair rent for the de- 
fendant to be charged with. The question now was, whether this 
direction of the learned judge was correct ; and the Court of 
Queen's Bench held that it was. Lord Denman, J. : ^^ The case 
rests upon a principle resulting from the nature of an action for 
use and occupation, namely, that he who holds my premises 
without an express bargain, agrees to pay what a jury may find 
the occupation to be worth. Where a party, having held for a 
term at a certain rent, continues to occupy after the expiration 
of this term, it is presumed, if there be no evidence to the con- 
trary, that he holds at the former rent. But, in the present case, 
there is so clear an indication of an intent to alter the terms, that 
that principle cannot apply." Wightman, J. : " When a party is 
allowed to hold after the expiration of a tenancy by agreement, 
the terms on which he continues to occupy are matter of evidence 
rather than of law. K there is nothing to show a different under- 
standing, he will be considered to hold on the former terms ; but 
here we have evidence to the contrary. The terms of the future 
holding were stated by an agreement anterior to the defendant's 
possession ; he was to come in on those terms at the expiration 
of the tenancy then subsisting; and then, for reasons of con- 
venience, he was let in before that tenancy expired. Under such 
circumstances, it was properly a question for the jury, what amount 
of rent was to be paid when the new holding began, the agreement 
not taking effect. The usual inference from the orginal terms 
pf holding did not arise, and the question was left open." 



13. Bablow v. Bbowke, 16 Mees. & W. 126. 

Pleading — Principal and AgenU 

A legacy having been placed by an executor in the hands of his 
agent for payment to the legatee, the agent wrote to the legatee 
apprising him of the circumstance3 r.nd offering to remit the 
amount according to his instructions. Li effecting the payment to 
the legatee^ the agent performed some business, and remitted to 
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Uim the ataount of legacy minus the charges for that business. 
The legatee hereupon brought an action for the difference, in the 
form of debt for money had and received to the plaintiff's use : but 
the Court of Exchequer held that the action did not lie. Parke, B. : 
^^ Here there is not the least pretence to say that the defendant has 
ever agreed to hold the money for the plaintiff: he is the agent 
of the executor, not of the plaintiff, to receive the money : nor 
is he a mere stakeholder ; so long as the money is in his hands, it 
ifl in the hands of the executor. There is no privity whatever 
between him and the plaintiff." Judgment for the defendant. 



14. AcKERMAHN v. Ehbbnsperger, 16 Mccs. & W. 99. 

Guarantee" Bill of Exchange — hierett. 

The defendant had guaranteed the payment of certain bills of 
exchange, and the question was whether this covered the interest 
as well as the principal. Pollock, C. B. : ''I entertain no doubt 
that a party who guarantees the payment of a bill is liable for all 
that the principal would be liable for. The defendant has 
guaranteed the due acceptance and payment of these bills : and as 
the acceptor would not have duly paid them unless he had paid 
both principal and interest, the same consequences must apply a* 
to the guarantor for the acceptor : it cannot mean one thing as to 
the principal, and another as to the surety." Rolfe, B. : '* The 
loss of the interest is legitimately recoverable as damages flowing 
from the defendant's breach of contract." 

15. BflBBT V. MoKSE, 1 House of Lords Cafles, 71. 

Guarantee — Construction — Debt, 

By a testamentary settlement, Dr. Berry made disposittonf of 
property in favour of his children : and the instrument contained 
with reference to one son, James Anderson Berry, the following 
clause : — ^^ My said trustees are hereby appointed to make pay- 
ment to my said son, J. A. Berry, now residing at Bahia, of the 
like sum of SOOO/. sterling : from which provision shall be de- 
ducted any sum that I have already advanced, or may still advance, 
for him, to enable him to carry on his business." Dr. Berry sub- 
sequently gave a guarantee for 2000/. for one year, in favour of 
the house of business in which J. A. Berry was a partner : but 
before the expiration of the year Dr. Berry was requested to renew 
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it, Vliich he did. The hoase afterwards became bankrupt, and 
Dr. Berry was obb'ged to pay the sum which he had guaranteed. 
The question was, whether this sum was to be deducted from the 
bequest of 5000/,, under the terms of the clause above quoted 
from the settlement. Lord Campbell : " We have simply to see in 
the case what was the intention of the parties. James was to 
receive 5000/. of his father's property and no more. From that 
gross amount was to be deducted any sum of money, which the 
testator had advanced to him to enable him to carry on his business. 
Then has that money been advanced with that view ? • • . » 
Here is a guarantee given by the father, at the request of the son, 
or the benefit of the son. The son would have the benefit of this 
money in settling the partnership accounts : and the money may, 
therefore, be truly said to have been advanced to enable the son 
to carry on his business. The intention of the settler would be 
grievously disappointed by any other construction, for by it the 
son would get 7000/., though by the terms of the will, the benefit 
secured to him is expressly limited to 5000/." The Lord Chan- 
cellor : " What would be the difiference between this and money 
advanced in the ordinary way I do not know. The money was 
advanced : the father actually paid it, and paid it in order to further 
the object he had in view in advancing the money, which was to 
enable the son to carry on his business." Judgment a&*med. 

16. Kearsley v. Cole, 16 Mees. & W. 128. 

Principal mid Surety — ComposiHon'Deed, 

In' composition-deeds between a debtor and his creditors it is 
customary to insert a clause reserving all the rights of the creditors 
against the sureties (if any) of the debtor, in respect of the debts 
thus specially secured : and it is expressly decided that where time 
is given to the principal debtor by a composition-deed thus framed, 
the surety is not discharged, as he is in common cases where time 
is unconditionally given. In Ex parte Glendinning (Buck's B. C. 
517.), Lord Eldon says: "If a man by deed agree to give his 
principal debtor time, and in the deed expressly stipulates for the 
reservation of all his remedies against other persons, they shall still 
remain liable, notwithstanding the arrangement between the prin- 
cipal and the creditor ; but if the creditor do not reserve his re- 
medies, the deed will operate as a discharge to the sureties 

Ever since Mr. Richard Burke's case (2 Bos. & P. 61.)^ the law 
has been clearly settled; and it is now perfectly understood that 
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unless tlie creditor reserve his remedies, he discharges' the surety 
by compounding with the principal ; and the reservation must be 
on the face of the instrument by which the parties make the com- 
promise." The principle of this operation of the reserve of re- 
medies is, that it rebuts the implication of the intention to dis- 
charge the surety, who is ordinarily presumed to be exonerated by 
such a transaction, and it prevents the rights of the surety against 
the debtor from being impaired : so that if the surety be obliged 
at last to pay the debt, he has his remedy against the debtor, who 
cannot complain of that result, because he has in effect consented 
by the deed, that notwithstanding its provisions, the surety shall 
be at liberty to sue him. In the case before us it happened that 
Kearsley the plaintiff, being one of the creditors who were parties 
to a composition-deed> was himself a surety in respect of a debt 
due to another creditor who had executed the deed ; Kearsley was 
afterwards called upon to pay the debt which he had guaranteed. 
He accordingly paid the amount : and then brought this action 
against Cole the principal debtor, to recover back the money so 
paid. Cole resisted the action on the ground that Kearsley, the 
surety, was discharged by the composition-deed, to which he had 
assented, by reason of its containing no stipulation that a surety 
should stand in the place of the creditor whom he had been called 
upon to satisfy, and consequently that Kearsley had paid the debt 
in his own wrong. The Court of Exchequer, however, held that 
Kearsley, as surety, was not originally exonerated by the composi- 
tion-deed — that his assent to that deed afforded an additional 
reason against his discharge, — and consequently that the action 
well lay to recover back the money which be had paid in fulfilment 
of his guarantee. 

17- Sleddon v. Cruikshanks, 16 Mees. &W. 71. 

DiviiihUity of Contract — Sale of Ijease and Fixtures. 

In a lease for years, there was a stipulation that all improve, 
ments were to belong to the lessor at the end of the term, except a 
greenhouse, which the lessee was empowered to erect. The lessee 
afterwards contracted to sell the lease, and the greenhouse, which 
was affixed to the freehold ; and he let the purchaser into posses- 
ion of the greenhouse ; but the lessor having refused to con*- 
sent to the assignment of the lease, the lessee was unable to trans- 
fer the lease according to his contract. The separate price of the 
greenhouse and its contents was to be 49/., for which the lessee 

VOL. VII. E E 
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brought his action against the purchaser ; who contended with 
success, that the contract for the assignment of the lease and the 
greenhouse was one entire and undevisable contract, and that as the 
defendant had not got an assignment of the lease, he had not got 
the whole that he bargained for, and could not be charged with the 
price of the greenhouse. Parke, B. : "I quite agree, and think 
this a very clear case. The defendant bought the greenhouse as 
part of the same bargain, together with an assignment of the lease. 
The lease has not yet been assigned, and the defendant, therefore, 
is not yet bound to pay for the greenhouse ; he has not yet his 

quid pro quo If the defendant remove it, the case may 

be different : but at present, the only course is to turn him out by 

ejectment, unless he will come to some fresh agreement 

It is an entire contract, that he shall have an assignment of the 
lease, and a present assignment of the greenhouse, together with 
a right to remove it in future. Therefore, unless you can make 
out a new contract from subsequent circumstances, you cannot 
recover for the greenhouse.'* 



18. Price v. Green, 16 Mees. & W. 846. 

Reitraint of 7)rad€ — DxvUibility of Covenant, 

It had already been decided in Chesman v. Nainby (1 Bro. 
P. C. 234.), that where the condition of a bond contained two pro- 
visions capable of separation in point of construction, the con- 
dition might be divided, so as to give effect to one stipulation, and 
at the same time to avoid the other. In the case before us, the 
question was, whether this rule was applicable to the covenant upon 
which the action was brought. Price and one Gosnell (Green's 
testatoi") carried on business in partnership as perfumers, &c., and 
by deed. Price assigned his share in the business to Grosnell for 
2100/. ; in consideration of which sum Price covenanted, that he 
would not, during his life, carry on the same business within the 
cities of London and Westminster, or either of them, or within the 
distance of 600 miles therefrom. The Court of Exchequer held, 
that this covenant was void, as an unreasonable restraint of trade, 
in preventing Price from setting up the same business within 600 
miles from London or Westminster: but upon the construction of 
the covenant the Court was of opinion, that it admitted, clearly, 
of a division into two parts, so as to be in effect two covenants ; 
and, therefore, after deciding the one part to be invalid, the Court 
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held the clause contaiiilng the restraint against trading within 
London or Westminster to be sustainable as a reasonable cove- 
nant, in the same manner as if the clause containing it had been 
found in a totally different part of the deed. Price had con- 
tended, that the covenant being bad in part, was bad altogether, 
and could not be cured by a separation of its clauses. But the 
Court declaring the covenant devisable, gave judgment against 
him for the penalty stipulated by the deed as liquidated damages. 



19. Sherwood v. Clark, 15 Mees. & W. 764. 

Pradiee'^BUgit'^ Stat, 1^2 Viet, c 110. 

An objection was in this case taken to the execution of a writ 
of elegit, on the ground that it was sued out for only part of the 
sum recovered by the judgment, without showing on the face of 
the writ that the residue of the judgment had been satisfied, or 
otherwise disposed of. The case was assimilated to B.^/a, which 
in Webber v, Hutchinson was set aside, on the ground of the man- 
datory part of it requiring the sheriff to levy for an amount less 
than the sum recovered by the judgment, without accounting for 
the residue : and on this authority, the Court of Exchequer 
allowed the objection. 

Another objection to the elegit was taken on the ground that 
the inquisition, as returned by the sheriff, did not set out the 
metes and bounds of the lands extended. But this objection was 
overruled by the Court as not sustainable, since the passing 
of the statute 1 & 2 Vict, c. 110. s. 11., which enables the sheriff 
to extend, by elegit, the whole, and not merely (as formerly), a 
' moiety of the defendant's lands. Flatt, B. : " The received doc- 
trine before the statute 1 Vict. c. 110. came into operation was, 
that the sheriff, in general, was bound to take and return an in- 
quisition, describing the lands with convenient certainty; and, 
after it was taken, to deliver to the plaintiff a moiety, by metes 
and bounds ; the object of such delivery being to define, with cer- 
tainty, the portion which the plaintiff was to be entitled to hold 

thereafter as tenant by elegit The object of introducing 

metes and bounds having been to distinguish one moiety from the 
other, when a moiety only of the lands could be taken in execution ; 
the 11th section of the 1 Vict. c. 110., by enabling the execution- 
creditor to obtain, under an elegit, possession of the whole of the 
execution-debtor's lands, has operated to abolish the necessity of 
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that distinction. Wherefore, the introduction of metes and bounds 
has, bj that actj been rendered unnecessary." 



20. Laws v. Bolt, 16]Mees. & W. 300. 

PracHce — Official Auignee — Security for Cottt, S 

An action having been brought in the joint names of the official 
and other assignees of an insolvent debtor, Belcher, the official as- 
signee, obtained a rule to show cause whj all further proceedings 
should not be stayed until Belcher was indemnified by his co- 
plaintiffs, against the costs, the action having been commenced 
without his authority or consent. It was quite necessaiy that if 
the action were prosecuted, Belcher should be a co-plaintiff : and it 
was argued, that his assumption of the public office which he 
filled, required him to permit the use of his name without any 
right to the indemnity now demanded. On the other side. White- 
head v.'Hughes, (2 Dowl. P. C. 258.), was cited as an authority for 
the general rule, that every person having a joint right of action, 
and made a plaintiiF against his will, is entitled to a security for 
costs from the co-plaintiffs. The Court of Exchequer held, that 
Belcher, as official assignee, stood peculiarly within the rule of the 
case cited, and made the rule absolute for securing his costs. 



n. POINTS m EQIHTY. 

I. Jurisdiction — Lunacy' — Implied Contract — Trustee. 2, S. Solicitor 
and Client — Confidential Communications — Fraud — Statute of Limitations. 
4. India Bonds — Injunction — Jurisdiction. 5. Mortgage -* Foreclosure — 
Redemption. 6. Alien — Trust — Equity. 7. Conversion — Trust — Peruh- 
able Funds. 8. « Money " — Definition. 9, 10. WiU — Legacy — Portions 
— Power — Construction. 1 1. Voluntary Transfer of Stock — Trust — Parent 
and Child. 1 2. Annuity — Judgment — Charge. 1 3. Evidence — Hearsay — 
Pedigree. 

1. Nelson v. Duncombe, 9Beav. 211. - 

Juritdiction — Lunacy — Implied Contract — Ihutee, 

The relation of a trustee towards his cestuique trust, when the 
latter is in a helpless and unprotected state, and without pecuniaiy 
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means for obtaining the assistance and support suitable to his rank 
in life, and other circumstances, appears to resemble very much 
the relation of a guardian towards his ward, so far as the duty 
extends of actively applying the property of the cestuique trust to 
his advantage during his disability or incapacity to watch over his 
own rights and interests. This duty, however, is not very clearly 
defined in its limits ; but as the trustee can always have recourse 
to the Court of Chancery for his guidance in case of doubt or 
difficulty, the result seems to be, that he must either act upon his 
own responsibility, or take the directions of the Court when the 
path of duty is indistinct or dubious. The case before us furnishes 
an example of a trustee standing in a difficult position of this de« 
scnption, and shows the view which the Court took of his conduct 
under an emergency not contemplated or provided for by the 
instrument creating the trust. 

Mr. Nelson, the plaintiff, was residuary legatee, and one of the 
executors of his mother, whose will was proved by Mr. Duncombe, 
the other residuary legatee, alone. In August, 1839, Nelson was 
brought before a police magistrate of London on a charge of having 
committed a violent breach of the peace, and was held to bail ; but 
for want of sureties he was sent to prison, whence, with the sanction 
of the magistrate, and under the advice of medical men, who con- 
sidered him a proper inmate of a lunatic asylum, he was, on the 
interference of Duncombe, transferred to such an establishment. 
At this time Duncombe, as executor of Mrs. Nelson, held trust 
funds to which Nelson was entitled, and in respect of which 
Duncombe had previously offered to account with Nelson, — who 
had taken no notice of the application ; but during Nelson's con- 
finement in the asylum, Duncombe, out of the income of these 
funds, defrayed the expenses of Nelson's maintenance, &c. No 
commission of lunacy issued, and Nelson remained so confined for 
five years, at the end of which time he made his escape, and filed 
a bill against Duncombe for an account. Shortly afterwards 
Duncombe sued out a commission of lunacy against Nelson, wJio 
was, upon the inquisition, found by the jury to be of sound mind. 
The question in the cause was, whether Duncombe was entitled to 
be allowed in his accounts the sums which he had expended for 
Nelson's maintenance and use during his confinement. Duncombe 
rested his claim to the allowances on the ground of his duty to 
afford support and protection to Nelson, who, while under confine- 
ment, was otherwise totally unprovided for ; and he insisted that, 

KK 3 
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in connection with such an exercise of duty, and fVom the decessitj 
of the case, the law raised an implied contract for Nelson to re- 
pay out of his property the sums thus expended. Nelson, on the 
other hand, contended that he had been wrongfully subjected to 
coercion and imprisonment for five years, and that it was unreason- 
able to charge him with the expenses occasioned by an improper 
course of proceeding. The Court, however, held Mr. Duncombe 
entitled to the allowances in question, not upon the ground 
of an implied contract, but upon the general principle of equity, 
that all persons who by weakness of mind are incapable of protect- 
ing their own interests, though not found lunatic by inquisition, 
are to be treated by the Court of Chancery as infants, and their 
property is to be administered as justice may require for their 
benefit. Lord Langdale, M. B. : '' It cannot^ I think, be doubted, 
that Mr. Duncombe, having in his hands property belonging to 
Mr. Nelson, out of which he might be protected and maintained, 
could not, consistently with his duty, remain a passive observer 

of Mr. Nelson's imprisonment for want of sureties 

Mr. Nelson is, of course, entitled to the ordinary presumption of 
sanity ; and, relying upon that, he insists that everything done by 
Mr. Duncombe has been impropBrly done, contrary to his interest^ 
and in violation of his personal rights ; and that he is in no way 
indebted to Mr. Dimcombe for the moneys expended in prosecuting 
the commission, or in supporting Mr. Nelson at the Asylum. . • , 
On a consideration of the evidence, it does appear to me that, under 
the circumstances which came to the knowledge of Mr. Duncombe 
in August, 1839, it was his duty to interfere for the protection of 
Mr. Nelson, a duty of imperfect obligation, perhaps, but still a duty 
not to be neglected. I think that it was his duty to interfere, either 
by his own act, or by procuring a bill to be filed in this Court, for 
the purpose of obtaining directions for the application of Mr. Nel- 
son's income for his protection and support. By applyi^g to the 
Court, he might have been exempted from all but very slight risk ; 
by taking upon himself to interfere, without the sanction of the 
Court, he also took upon himself the burden of proving to the 
Court, if necessary, that the expenses he incurred by interference 
were proper to be allowed in account. I conceive that, if a proper 
application had been made, this Court, acting in conformity to that 
which Lord Eldon calls ' its habit of taking notice of persons in 
such a state of imbecility for their protection ' (19 Ves. 283.), would 
have inquired in what way the income or property of Mr* Nelson, 
appearing to be unable to take care of and protect himself, could b^ 
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best applied for his safety and protection But whatever 

might have been the dii*ections given to Mr. Duncombe or to any 
guardian to be appointed by the Court, I think that, under any cir- 
cumstances, if Mr. Nelson (being afterwards of sound mind), 
availed himself of the jurisdiction of this Court to compel Mr. Dun- 
combe to account for money in his hands, this Court would have 
compelled Mr. Nelson to do equity and justice on his part, and to 
allow all expenses properly incurred for his own protection and 
maintenance, at a time when he was unable to take care of himself. 
And if Mr. Duncombe has done no more than that which he would 
have been directed to do, upon the facts appearing in a suit pro- 
perly instituted, can there be any good reason why, in such a case 
as this, he should not have the like allowance ? . . . . The objection 
is made to the jurisdiction. It is said that, as no lunacy has been 
found, there can be no implied contract, and in the absence of 
contract, the Court has no jurisdiction to adjudicate upon the 
claim. It is, I think, true that in all the cases of implied contract 
which have been decided, there has been a lunacy actually found ; 
but it has not been determined that this Court will not take notice 
of what is done, in respect of the property of persons lunatic 
though not so found, or that a contract may not be implied for the 
supply of necessaries to such persons. A bill may be filed in the 
name of a person alleged to be of unsound mind, though not so 
found by inquisition, by any one professing to be his next friend. 
Such a person may be sued as a defendant, and the Court appoints 
a guardian to answer for him ; and in such cases, as Lord Eldon 
observes, this Court ' imposes all the restraints of infancy, and the 
party is bound by all the acts of the guardian' so appointed. It 
is thus that in cases where property in which such persons are 
interested is brought under the consideration of the Court, the 
Court being satisfied by proper evidence that they are incapable of 
protecting their own interests, treats them as infants or as insane, 
though not so found by inquisition, and being satisfied that their 
next friend or guardian pays proper attention to their interests, 
and making all such inquiries as may be necessary, to ascertain not 
only what their rights are, but what is beneficial to them, or, if 
necessary, directing that a commission may be applied for, ulti- 
mately deals with their rights and property as justice may require. 
When the Court goes so far, in adjudicating upon property be- 
longing to persons deemed to be insane, though not so found by 
inquisition, I own that there does not seem any sufficient reason 
why a contract might not, if necessary, be implied in favour of a' 
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person, who has supplied such a person with necessaries, or 
provided such persons with such protection and support as the 
legislature has sanctioned, in the absence of anj finding bj inqui-' 
sition. But it scarcely appears to me to be necessary to resort to 
the doctrine of implied contract. Lord Eldon did not do so in the 
case of Sherwood r. Sanderson, in which he ordered pajrment of 
the expenses of suing .out a commission of lunacy concerning a 
person to whom insanity was imputed, and who had been found 
not lunatic, but of unsound mind. This was done under the 
general jurisdiction of the Court in a cause, pending a traverse 
which'prevented any exercise of jurisdiction over the property of 
the party * in the matter of the lunacy.' I think that the prin- 
ciples 'and practice referred to by Lord Eldon in that case, 
authorise me in saying, that if a trustee is sued for an account in 
this Court, and it shall appear that he has properly expended 
sums of money for the protection and safety, or for the main- 
tenance and support of his cestuique trust, at a time when the 
cestuique trust was incapable of taking cai*e of himself, this 
Court will allow him credit for such sums of money." 



2. Peabse v. Peabse, 1 De Gex & Smale, 12. 

Solicitor and Client — Confidential Conununieatione, 

There is a continual struggle on the part of plaintiffs in 
Equity to invade or encroach upon the rule which protects a de- 
fendant from disclosing documents prepared by his solicitor, with 
reference to or in contemplation of the pending litigation, and 
from revealing communications which have passed between the 
defendant and his solicitor or counsel, upon the matters of the 
suit. The Master of the Rolls, Lord Langdale, in Crisp v, Platel, 
(8 Beav. 62.), said : " I think it would be well if every document 
relating to the matters in controversy were in all cases ordered to 
be produced." It may be useful, therefore, to direct attention to 
the following observations of Vice-Chancellor Bruce on the same 
subject: "The discovery, and vindication, and establishment of 
truth are main purposes, certainly, of the existence of courts of 
justice ; still, for the obtaining of these objects, which, however 
valuable and important, cannot be usefully pursued without mode- 
ration, cannot be usefully or creditably pursued unfairly, or gained 
by unfair means, not every channel is or ought to be open to them. 
The practical inefficacy of torture is not, I suppose, the most 
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weighty objection to that mode of examination, nor probably 
would the purpose of the mere disclosure of truth have been other- 
wise than advanced by a refusal on the part of the Lord Chancellor 
in 1815, to act against the solicitor, who, in the cause between 
Lord Cholmondeley and Lord Clinton, had acted or proposed to 
act in the manner which Lord Eldon thought it right to^ prohibit. 
Truth, like all other good things, may be loved unwisely — may 
be pursued too keenly — may cost too much. And surely, the 
meanness and the mischief of prying into a man's confidential con- 
sultations with his^ legal adviser, the general evil of infusing 
reserve and dissimulation, uneasiness, and suspicion, and fear, into 
those communications which must take place, and which, unless in 
a condition of perfect security, must take place uselessly or worse, 
are too great a price to pay for truth itself." 



3. Blaib v. Bromlet, 5 Hare, 543. 

Solicitor and Client — Fraud -^ Statute of Limitations, 

In October, 1829, two clients holding money on a joint account 
remitted from Devonshire to their London solicitors a cheque for 
4500/., to be invested by them in a mortgage. Tlie cheque was 
enclosed in a letter addressed to William Bromley, one of the part- 
ners ; but it was paid by him to the credit of the partnership ac- 
count at the banking-house of the iinn ; and the cheque was duly 
honoured on presentment. The firm of solicitors thus had pos- 
session and control of the money. At the time of the remittance 
a mortgage had been obtained from one Seabrooke as an investment 
for the money; and a draught of the mortgage deed had been 
prepared ; but the transaction was never completed. The business 
of these clients was conducted by W. Bromley alone, and he 
fraudulently wrote a letter to the clients, stating that the mort- 
gage had been completed, and remitted to them from time to time 
the amount of interest which would have been payable on the 
mortgage if the investment had been effected as originally in- 
tended. In . September, 1834, about ^yQ years after the remit- 
tance of the cheque, the partnership of the solicitors was dissolved, 
and the clients continued their dealings and correspondence with 
W. Bromley, who had previously managed their affairs. He car- 
ried on business separately on his own account from the time of 
the dissolution until his bankruptcy in 1844, and continued regu- 
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larlj to pay the interest during that time upon the 4500/. in ques- 
tion. Upon the occurrence of the bankruptcy and not sooner, the 
clients for the first time discovered that theii* money had not been 
invested in a mortgage according to their instructions, but had 
been long since misappropriated by the bankrupt to his own use, 
and (as it appeared in the cause) entirely without the knowledge 
of his co-partner, whose integrity was unquestionable, and in no- 
wise impeached. Against him, however, the clients, in 1844, filed 
a bill to recover their money with 5 per cent, interest from the 
date of the last payment antecedent to the bankruptcy of the de- 
linquent partner. This step was taken fifteen years after the 
original remittance of tlie cheque, and ten years after the de- 
fendant had dissolved his partnership with the bankrupt; and 
the V. C. Wigram, after full argument on both sides, made a de- 
cree for the plaintiffs — giving them their principal money with 
5 per cent, interest as claimed, and all the costs of the suit. The 
general principle of the liability of a partner for the acts of his 
co-partners in matters or dealings within the scope of the partner- 
ship business, without regard to any distribution of such business 
among the partners inter se, or to their cognizance of the frauds 
of their co-partner, was clearly laid down by Lord Langdale, M. 
R., in Sadler v. Lee (6 Beav. 324.), and would probably have suf- 
ficed as an authority for the relief sought in the present case, had 
not the Statute of Limitations run against the plaintiffs so long 
before the commencement of their suit. The defendant, therefore, 
took his stand upon the Statute of Limitations as a bar to the suit : 
but as in equity the statute is no bar to relief against concealed 
fraud, the defendant contended that this rule applied only to the 
actual perpetrators of fraud, and that he could not be deprived of 
the benefit of the statute by a mere imputation of constructive 
fraud, in a matter with which he had not, as the plaintiffs ad- 
mitted, any actual or personal concern, and in which, therefore, 
his conscience was not at all affected. He, under these circum- 
stances, insisted that the case was purely legal in its nature, and 
ought to have been carried to a court of law. These points, how- 
.ever, were overruled by the Court. V. C. Wigram : " The oniy 
question is, whether the fraudulent acts of the defendant's partner 
are to be deemed the acts of the firm, regard being had to this, 
that the Statute of Limitations is a bar to the claim against the 
defendant personally, unless the acts of W. Bromley are to be 
taken as the acts of the firm. Now my opinion is that the false 
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representation first made by W. ^Qromlej, that the mortgage in- 
tended to have been executed by Seabrooke was executed by him, 
whenever and by whatever means that representation was made, 
must be deemed and taken as the representation of the firm. The 
receipt of the money for the purpose of effecting the mortgage 
was undoubtedly the receipt of the firm. Upon the evidence in 
this case, and upon the principles of courts of justice, I must 
(whatever the fact may be) impute to the defendant a knowledge 
of that receipt, and of the purpose for which the money was re- 
ceived. In this state of things it was the duty of each partner to 
see that the mortgage was executed, and unquestionably the in- 
formation given to the mortgagees that the mortgage was executed, 
was a representation within the scope of the duty which they had 
undertaken. I cannot stop short of the conclusion, that if the 
firm had employed an agent to do the work for the firm, the 
representation in question, if made by that agent, would have 
been the representation of the firm ; and I cannot view the case less 
favourably for the plaintiffs, because the agent of the firm on this 
occasion was one of the members of the firm. I do not pursue 
further the question which was argued at the bar, — whether the 
fraudulent misrepresentation of William Bromley would affect the 
defendant. The onus, in the first instance, was upon the plaintiffs 
to prove the misrepresentation they alleged to have been made 
by the firm. Having proved that in the single case which I have 
mentioned, they have proved enough, until the defendant shows 
that the fraud was discovered at a time which bars the right 
to relief. The discovery of the fraud is not shown to have taken 
place until a very short period before the bill was filed. Then 
there is the suggestio falsi, which is necessary to constitute the 
fraud in this case, and the loss of the money in consequence 
of that suggestion, unless it is recoverable against the defendant. 
In order that my decision in this case might be placed on as broad 
a basis as possible, I have endeavoured to inform myself how the 
case would stand at law, if the plaintiffs had brought the action at 
law against the defendant, founded only on the receipt of the 
money. It is admitted that the Statute of Limitations would have 
been an answer to the demand. I have endeavoured to inform 
myself whether there was any form of action by which the 
plaintiffs' proceedings at law might have avoided the Statute 
of Limitations ; and I believe I am correct when I say, there is no 
proceeding at law by which they could have avoided the effect 
of the statute — no pi^oceeding founded solely on any distinction 
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arising out of the fraud. The consequence is, that the plaintiffs 
have lost their remedy at law, and they are remediless unless relief 
be given in this Court. The jurisdiction of this Court is assumed 
on the ground of the fraud, and the time will run only from the 
discovery of the fraud. I certainly feel that this is a case of great 
hardship on the defendant, and I must add my belief, which 
I partake with the counsel for the plaintiffs, that there is not the 
slightest ground for any moral charge against the defendant. It 
is on the ground of his civil liability that I am bound to decree 
the payment of the money, with interest and costs." (Affirmed 
by Lord Cottenham, C.) 



4. Glasse v. Marshall and the East Ikdli Co. 15 Sim. 71. 

India Bondt^-^ Injunction'^ Jurisdiction 

Where the title to the present possession of property is im- 
peached in equity on the ground of frauds the Court of Chancery 
secures or assists tlie recovery of the property to the rightful 
owner, by preventing a transfer until the right of ownership has 
been decided. This is one of the most beneficial powers incident to 
the jurisdiction of equity. Even though the property be in its 
nature assignable by mere delivery, as bank notes, yet, if the 
numbers of the notes, or the specific property into which they have 
been converted, can be traced, the Court will impound the notes, 
or lay its embargo on the property which is the fruit of them, by 
issuing an injunction to restrain all further dealings with the 
money or its produce, until the imputed fraud has been disproved. 
The Court of Exchecjuer thus acted in the case of Small v. Att- 
wood (1 Younge, p. 407.), and restrained the transfer of stock, 
proved to have been purchased with bank notes properly identified 
as representing the subject of litigation. In the case before us, 
the Court of Chancery asserted a similar jurisdiction with respect 
to India bonds, which, under the Act 51 Geo. 3. c 64. s. 4., are 
expressly rendered transferable by simple delivery. A motion 
was granted ex parte in the first instance, to restrain the de- 
fendant, Marshall, from transferring or parting with the India 
bonds in question, and from receiving the moneys thereby se- 
cured, and also to restrain the East India Company from paying 
the amount of the bonds to any person but the plaintiff, who 
claimed title to them as administrator of his Lite wife, who had 
purchased tlicm out of the savings of her separate estate. It 
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appeared, that on the death of the plaintiff's wife, who lived 
separate from him, the defendant, Marshall, went to her hoase^ 
and took possession of the bonds without the slightest colour of 
right or authority. A motion having been made by the defendant 
to dissolve this injunction, it was contended on his behalf, that, as 
by the act 51 Geo. 3., India bonds passed by simple delivery, 
they stood on the footing of bank notes payable to the holder or 
bearer, who, therefore, might bring an action against the Company 
for non-payment. No such injunction had ever been granted 
before ; and it was argued for the Company that their securities 
would be greatly depreciated by the interference of the Court. 
But the Court held, that the injunction had been properly granted, 
and ought to be continued. 

The V. C. of England : " Aa to the general right of the Court 
to interfere by injunction in a case like this, I have no doubt 
whatever. It is inherent in the Court to exercise jurisdiction in 
all cases of fraud; therefore it must have jurisdiction in this case, 
unless the words of the Act of Parliament are so precise and 
cogent as to take it away. I do not see anything in the Act 
which expressly declares that the Company shall be liable to pay 
their bonds, in whosesoever hands they may be, or by whatsoever 
means they may have been obtained. The Legislature never 
could have intended to say, that if A. came to the East India 
House with bonds in his hand, and B. knocked him down and 
took them away, payment should be made to B. and not to A. • . . 
With respect to an observation made by counsel that the Finance 
Committee of the East India Company are apprehensive that the 
value of East India bonds will be depreciated, if they can be 
affected by an injunction of this Court, I must say, that though 
the Finance Conmiittee (which, no doubt, consists of gentlemen 
eminently competent in matters of finance), may think that their 
bonds are of more value, because, in the event of their being 
stolen, the thief may receive the money instead of the lawful 
owner ; yet there are other persons who may consider the bonds to 
be of greater value, if, by the interference of this Court, the thief 
may be prevented from obtaining immediate payment of them, 
and the money due on them may be secured for the person to 
whom it properly belongs." Injunction continued. 
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5. LocKHABT V. Habdy, 9 Beav. 349. 

Mortgage — FortclMure — Bigftia of Mortgagee, 

This was the common case of a mortgage of lands, with the 
usual covenant to pay the mortgage money, which was further 
secured by a collateral bond. The mortgagee obtained a fore* 
closure, and afterwards sold the estate boniL fide for a less sum 
than the mortgage money. The Court held, that the mortgagee 
was precluded from recovering the residue of the mortgage money 
by any proceedings upon the covenant or the bond. The claim of 
the mortgagee to resort to his covenant or bond was likened by 
the Court to a case in which the mortgage deed might happen 
to contain a trust for sale, with a bond or covenant for the de- 
ficiency. But this was declared to be by no means the effect of 
the ordinary mortgage bond or covenant. Though it is laid down 
in the books, that a mortgagee may pursue all his remedies at 
once, this (as it seems), is to be understood to apply only to the 
time during which the mortgagee has an opportunity of redemp- 
tion, and when a foreclosure has been effected, the estate is ac- 
cepted in satisfaction of the debt, and the debt is thereupon ex- 
tinguished. An extract from the judgment of the Master of the 
Rolls will put this doctrine in a clear point of view. Lord 
Langdale, M. R. : " It is decided, that if a debt is secured by the 
mortgage of a real estate, and also by the covenant and by bond, 
the mortgagee may pursue all his remedies at the same time. If 
he obtains full payment on the bond or covenant, the mortgagor is, 
by the fact of payment, entitled l^o redeem the estate, and fore- 
closure is prevented, and not allowed. But if the mortgagee 
obtains only part pa3rment on the bond or covenant, he may go 
on with his foreclosure suit, and giving credit, in account, for that 
which he has recovered on the bond or covenant, he may foreclose 
for non-payment of the remainder. On the other hand, if he obtains 
foreclosure first, and alleges that the value of the estate is not suf- 
ficient to satisfy the debt, he is not absolutely precluded from 
suing on the bond or covenant. But it is held, that by doing so, 
he gives to the mortgagor a renewed right to redeem, or, in other 
words, opens the foreclosure : and consequently, upon the com- 
mencement of an action against him on the bond, after foreclosure, 
the mortgagor may file a bill for redemption, and upon payment of 
the whole debt, secured by the bond, he is entitled to have the 
estate back again, and the securities given up ; and I conceive, 
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that after foreclosure, the Court will not restrain the mortgagee 
from suing on the bond, provided he retains the mortgaged estate 
in his own power, readj to be redeemed, in case the mort- 
gagor should think fit to avail himself of the opening of the 
foreclosure. The question now is, whether such an action can 
be sustained, after the mortgagee has sold the estate, and deprived 
himself of the power of restoring it to the mortgagor on full pay- 
ment of the whole debt. It does not seem unreasonable when the dif- 
ference between the whole debt and the price of the estates, fairly 
sold, is all that is sought to be recovered in the action. But I 
apprehend that the rules as to opening the foreclosure are founded 
on this, that in this Court the mortgagor, if he does not pay the 
whole debt, may lose the whole estate, however valuable ; but that 
if he does pay the whole debt, he is entitled to have the estate 
restored to him ; and it seems to follow that the mortgagee, having 
got the estate, is not to proceed against the mortgagor for full pay- 
ment if he cannot restore the estate. If this be so whilst the 
estate remains in his hands, how can it be altered by any separate 
dealing of his own with the estate, without the consent of, or any 
agreement with, the mortgagor ? The mortgagee had by his secu- 
rities a right to foreclose the mortgage ; and, if he thought the 
estate insufficient, a further right to proceed on his personal secu- 
rities, thereby giving to the mortgagor a renewed right to redeem ; 
but when he has so dealt with the estate that the mortgagor cannot 
redeem, it appears to me, that he is not entitled to proceed, and 
that this Court would restrain him from proceeding on the personal 
securities." 

6. BuRNBY V. Macdonald, 15 Sim. 6. 

Alien — Trust — Equity, 

We have already had occasion to notice cases in which the 
Court of Chancery declined to give effect to its equitable doctrines 
of construction merely for the purpose of creating or perfecting the 
title of the crown, so as to enable it to intervene for the exercise 
of its prerogatives (vol. v. p. 451.). In the present case, which 
bears upon the same doctrine, a testator devised freehold lands to 
four trustees, apparently for their own benefit, but in reality upon 
a secret trust for an alien. Three cut of the four trustees being in- 
formed of the intended trust by the testator, made an acknowledg- 
ment of it by letters to him in his lifetime. The Vice-Chancellor 
of England held, that he could not look at the letters, either as 
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testamentarj instruments, or as evidence of the testator's intention. 
Thej were extrinsic to the will, and signed by the devisees, and 
expressed, not his will, but theirs. The alien, therefore, could not 
come to the Court to have the alleged trust declared, nor could the 
Crown ; for if the alien could not take, neither could the Crown. 
His Honour, therefore, was of opinion that he could do no more 
than make a declaration that the land was subject to no trust. 



7. Preston v. Melville, 15 Sim. 35. 

Converiion -*- Trusts — Perithabk Funds. 

The general rule laid down in Howe v. Lord Dartmouth (7 
Ves. 137.), and since followed in a host of other cases, is this, 
that where personal estate of a perishable nature (including 
chattels real) is bequeathed in trust for a tenant for life with 
remainders over, the remaindermen (in the absence of a clear 
intention to the contrary) are held to be as much within the 
bountiful intention of the testator as the tenant for life ; and it 
becomes the duty of the executors to convert such property into 
money, and lay it out in Consols ; so that on the expiration of the 
tenancy for life, the property may not only be in existence, but may 
pass to the remaindermen in an undiminished state of productive- 
ness. There is frequently, however, a contest as to the inter- 
pretation of wills containing dispositions of this nature : for where 
the language of the testator points to a specific enjoyment of the 
income of the property in the form which it wears at the testator's 
death, the Courts will give effect to such intention, and abstain 
from the conversion of the fund. In the present case, the testator, 
Sir Robert Preston, bequeathed all his personal estate to trustees, 
and directed them to convert it into money, and to pay the 
interest to certain persons for their lives, and then to invest the 
principal in the purchase of lands ; it being undersioody that where 
his money or personal estate might be lying on undoubted^ real, or 
personal seeurities, such securities might be only renewed in the 
names of the trustees. Part of the funds coming within the range 
of this bequest consisted of long annuities. The Vice-Chancellor 
of England held, that the special words as to the non-disturbance 
of money invested on good personal security did not entitle the 
tenant for life to receive the long annuities, and that the long 
annuities must be converted into Consols, according to the common 
rule. Decreed accordingly. 
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8. Glendening v. Glendening, 9 Beav. 324. 

*^ Money "* '^Definition. 

Per Lord Langdale, M. R. : " Consistently with the ordinary 
mode of expression, an extended meaning may be given to the 
word " money." We hear persons daily talking of their money in 
the Funds, meaning thereby perpetual government annuities, and 
the term money has acquired a popular meaning in many othfer 
like cases. I agree that if you take the word money by itselfi it 
means money in its strict sense, and nothing else ; but when used 
in connection with other words, it may have a much more ex- 
tended signification. There is nothing new in that construction 
of the word, for in the old Roman law the word pecunia was held 
16 pass property of every description." 

9. Knox v. Lord Hotham, 15 Sim. 82. 

Legacy — Construction, 

A sum of 8000Z. having been bequeathed to a legatee towards 
purchasing a country residence for her, a question arose whether 
this was a trust of such a nature as to bind the executors to see 
to the specific application of the legacy in the manner indicated 
by the will. The V. C. of England ; '* In my opinion this is an 
absolute gift to [the legatee], and I shall so declare." 

10. CoTGREAVE V. CoTGREAVE, 1 De Gex & Smalc, 138. 

Will — Tortiofia — Power — Construction, 

A power was given by the will of Thomas Cotgreave to the 
devisees for life of his estates, as and when they should successively 
be in possession, to charge the premises, by deed or will, with any 
sum or sums not exceeding in the whole 2000/., for the portion or 
portions of any daughters or younger sons of the respective tenants 
for life. The V. C. Knight Bruce, held that, under this power, 
each tenant for life was entitled to direct the whole 2000Z. to be 
raised, and to distribute it unequally among his daughters and 
younger sons, 

YOL. VII, F F 
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11. Smith v. Warde, 15 Sim. 56, 

Voluntary Transfer of Stock — Trust — Parent and Child. 

Sir Lionel Smith, when Governor of Barbadoes, in April, 1834, 
directed by letter his agents in London to invest 4000/. in the 
name of Sir L. and Lady Smith in trust for their son Lionel Eldred 
Smith. This purchase was made in the joint names as directed, 
but no trust was declared, because of the objection of the Bank to 
have any trust accounts appear on their books. Sir Lionel was 
apprised of this investment, and acknowledged the communication, 
but took no further step in the business ; and no trust of the stock 
was declared to the day of his death in January, 1842. The stock 
continued invested in the joint names of Sir Lionel and Lady 
Smith 5 and, under these circumstances, the V. C. of England held 
that the stock formed part of Sir Lionel's general assets, and that 
neither Lady Smith nor Lionel Eldred Smith had any title to the 
fund. His Honour's decree proceeded on the ground that Sir 
Lionel Smith, after receiving information of the investment, with- 
out any declaration of trust, suffered the stock to remain in that 
state, and so manifested his intention to retain it under his own 
absolute dominion. 

12. Harris v. Davison, 15 Sim. 128. 

Annuity — Judgment -^ Cfiarge, 

An annuity charged by deed upon land, and further secured by 
the covenant of the grantor, was held in this case to be an interest 
in land which might be made available in equity under the stat. 
1 & 2 Vict. c. 110. s. 3. for payment of a judgment debt due from 
the annuitant. It will be remembered, that the third section of 
the act gives to a judgment creditor all such remedies against his 
debtor's lands, or interests in lands, as he might have had if the 
debtor had had power to charge, and had by writing charged the 
same with the amount of the judgment debt and interest. The bill 
in this case was filed by the judgment creditor to give effect to the 
statutory charge ; and the Vice-Chancellor of England decreed a 
sale of the annuity, with directions to apply the proceeds in satis- 
faction of the plaintiff's claim. 

13. Shields v. Boucher, 1 De Gex & Smale, 40. 

Evidence — Hearsay — Pedigree. 

A question arose in this cause, whether the declarations of a 
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deceased member of a family, whose pedigree was under investiga- 
tion, were admissible as evidence of the place which the family or 
any particular member of it came from; it being admitted ad 
settled law that like declarations are evidence of the time or times 
at which family occurrences, such as births, marriages, &c. hap- 
pened. " For such a purpose (says the V. C. Knight Bruce) is 

there a solid ground of distinction between time and place 

If a declaration be, * I heard my wife's mother say that she had a 
son born at Dublin on Christmas-day.' i . . . Is it to be received 
as genealogical evidence except as to the words ' at Dublin,' . . . 
and are those words to be substantially rejected or entirely dis-* 
regarded, if they tend, or although they tend, to elucidate an obscure 
point in the pedigree. • . . The place might prove the tiiiie, which 
might be material and not otherwise proveable." In the case before 
us, certain issues upon points of a pedigree had been sent to be tried 
at law : and during the examination of a witness, who was giving 
evidence of the declarations of Mrs, Allen, a deceased member of 
the family, the following questions were disallowed by the Lord 
Chief Justice Wild : — " Have you heard her (meaning Mrs. 
Allen) say where her family came from ? " " Have you heard her 
(meaning Mrs. Allen) say where she came from ? " And (after a 
witness had stated his father to have said that the father's brother, 
who was Mrs. Allen's husband, had married Miss Hollins)^ " Did 
he say of where ? " In consequence of these questions being dis- 
allowed, a motion for a new trial was made before His Honour the 
V. C. Knight Bruce, who delivered a most able and eloquent judg- 
ment, from which we make the following extract : — The Vice 
Chancellor. " Are these questions within the reason or principle 
upon which proof, by hearsay^ of single acts, or particular facts, 
is excluded, so far as it is excluded, in a case of pedigree ? Ac- 
cording to my understanding of that reason or principle, so far as 
I have been able to collect it, I am disposed to say, rather, that 
neither of the three questions is within it, than that they are all 
within it. They seem to me to relate rather generally to the his- 
tory of a life, or of a family, than particularly to a single trans- 
action, or the doing of a single thing, and, perhaps, rather to a 
description or identification, or (if I may use the phrase) indivi- 
duation, of a family or person under discussion, than to a history 
of a family or of a life. But if not impeachable for the reason or 
upon the principle to which I have just referred, the question 
still may be without the principle, or beyond the reasons, upon 
which hearsay evidence is admitted at all on points of pedigree. 

F 2 
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Are thej so ? I confess mjself not persuaded that they are. I 
own myself not convinced that the reasons and grounds (so far as 
I can collect and understand them) upon which births and times of 
births, marriages, deaths, legitimacy, illegitimacy, consanguinity 
generally, and particular degrees of consanguinity, and of affinity, 
are allowed to be proved by hearsay (from proper quarters) in 
a controversy merely genealogical, are not as applicable to 
interrogatories like those that have been rejected in a case 
like the present, as to an interrogatory whether a man's grand- 
father was said to be related to some other man, or in what 
year, or what day, or at what time, or of what parents a man was 
said to have been born ; whether a man's mother was said to be 
illegitimate ; whether she was said to have been married, or to 
have brought a child into the world before or after a marriage, or 
what her name was said to have been ; or (to resort for an in- 
stance to one of the questions allowed to be put and answered on 
the trial in this case), whether it had been said ' what her father 
was.' Who generally is more likely to know whence a man or a 
family came than the man or the family? Does the emigrant 
living or dying forget his native soil ? Is a woman less likely to 
state her country than her age with accuracy ? In those persons 
also who care for the history of lineage, whom genealogy interests, 
local attachment, local predilection and local memory, are for the 
most part lively and strong; nor are there, perhaps, any recol- 
lections or traditions of the old more readily communicated, or 
more acceptable to an auditory of descendants, than the original 
seat of the family, its former residences and possessions, its migra- 
tions, its local and other distinctions of the past, its advancement 
or its decay. If such topics are not strictly genealogical, they are 
at least intimately connected with genealogy. Their exclusion, 
surely, from those traditions, to which the law for the very pur- 
pose of preserving the memory and proof of common ancestry and 
connected lineage between families, allows the force of evidence, 
must, as it seems to me, at least tend strongly to deprive of the 
law's protection cases in great number and variety, needing most 
peculiarly its aid, and in the most striking manner within its 
reason. Nor do I refer merely to such instances as those of 
branches from English families, planted in distant colonies ; for in 
the same country the severance and estrangement that arise be- 
tween wealth and poverty, industry and idleness, prosperity and 
misfortune, illustration and obscurity, vanity and humility, are 



Points in Equity, 435 

often more eflfectual and complete than could be the distance from 
Northumberland and Australia. It can scarcely, I suppose, be 
contended, that whenever in a statement by a deceased person of 
a relationship between that person and another individual, or a 
particular family, the residence or country of the individual or 
family is mentionecl, the statement must, for so much, be rejected 
or disregarded. There might then be no identification. The state- 
ment might then be without meaning, or unintelligible, or without 
applicability. Let us suppose a declaration (from a proper quarter) 
to be given in evidence in these words : * My father was not the 
person that you imagine. He was John Smith of the hill, not 
John Smith of the dale;' or thus, * As my father's mother came 
from Suffolk she could not be the person to whom you refer;' or 
thus, ' My sister married a man of the same name, it is true, but 
he was born and bred in a parish in Berkshire, as he has often told 
me, and he died there.' What is the objectionable part, or the part 
that is to go for nothing, of either' of these statements ? In the 
present instance the sole dispute in effect was, of what John Hollins 
was Mrs. Allen the daughter ; it being proved or conceded that she 
was the daughter of some John Hollins, and that the intestate had a 
paternal uncle called John Hollins. The theory of the defendant, if 
Mrs. Allen was the daughter of some John Hollins, must be, that 
there were at least two men, each called John Hollins. And whether 
the plaintiff's case is true or untrue, there may have been two or 
more persons of that name. Supposing that there were two or more 
men of that name, would a declaration by Mrs. Allen, specifying 
her father, and distinguishing him from the other or each of the 
others so called, by stating his country or residence, or that of his 
family, be so far rejected ? And if the answer to a question allowed 
to be put at the trial, which I have already noticed, had been, 
* She told me that her father was rather more than a farmer, that 
he was a country gentleman ; * would it have been treated as 
nothing ? Or had the answer been, * She told me that her father 
was a Staffordshire yeoman ; would the word * Staffordshire ' have 
been rejected, or substantially disregarded ? If Mrs. Allen had 
had a bible containing entries of births and marriages in her family, 
which would have been evidence, and it had been tendered at the 
trial, and found to contain a description of her father, as * John 
Hollins of Kinver,' would it have been right to tell the jury to 
pay no attention to. the two last words ? As a man, or a family, 
may be identified, may be distinguished and discriminated from 
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other men, or other families by name, why not by an pceupation ? 
and why not by a residence ? To say nothing of the tune when 
surnames were not general in England, there are now-a-days in 
this country many men, especially those haying servants, that are 
in habits of daily intercourse with persons, whose surnames, if 
any, they do not know, and, as I have heard, men who, if they 
have surnames, are not themselves aware of them. Nor are some 
illustrious painters the only persons whom many know by nick- 
names, and by nicknames only. Of surnames, some are exceed- 
ingly common, not in Wales merely, but in England too. In par- 
ticular districts of England particular surnames frequently abound. 
Jn many parts of Wales not only is the number of surnames very 
limited, but, within the last half century, the surname of a family 
was liable to change, and often did change at every generation ; 
nor is the custom, I believe, wholly extinct. Often, in cases such 
as those to which I have been referring, hearsay of relationship, 
without local addition, or local designation, may, I repeat, and as 
is obvious, be absolutely worthless. What precise notion of indi- 
viduality can * John Jones,' in Wales, or * John Brovra,' in Eng- 
land afford ? '^ In consequence of the rejection of the evidence 
to which the foregoing observations refer, his Honour ordered 
a new trial. 



m. POINTS IN THE LAW OF PROPERTY. 

1 , 2. Devise — Construction — Condition — Forfeiture -^ " Estate. " 

1. Sanderson v. Dobson, 1 Exchequer Rep. 141. 

DecUe -^ Con$trwstion — « Etiaie, " 

Though it has long been settled that the word estate is sufficient 
in a will to pass- realty of every description, there are several 
authorities which show that the effect of that word will be re- 
strained to personalty, if such an intention can be collected from 
the whole will, and that intention may be clearly evinced from the 
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coUocatioQ or other special circumstances connected with the use 
of the word. In the case before us, Thomas Stapylton, after speci- 
fically devising certain his freehold and leasehold estates, proceeded 
thus : "I give all the rest of my household furniture, books, linen, 
and china, goods, chattels, estate and effects unto my executors, 
upon trust," &c. The Court of Exchequer held that, from the 
combination in which the word estate was here found, the clause 
applied wholly to personalty, and did not embrace a reversion in 
fee, to which the testator was entitled, in certain lands at Leyburn 
and elsewhere, in the county of York, and of which reversion the 
testator had not made any specific devise or disposition by his will. 
Pollock, C. B. : ** There is no doubt but that the word estate^ 
when used in a will, is sufficient to pass real as well as personal 
property. A devise of mt/ estate or estates, or all my estate or 
estates, prima facie, carries all the devisor's property, real as well 
as personal ; but this primd facie meaning may be cut down or 
explained by the context ; and one ground, which was relied upon 
for contending that the word is not meant to include real property, 
was, that it is associated with words indicating personal property 
only. This distinctiop, in such cases, has been made, that where 
the other words are sufficient of themselves to include all the 
personal estate, then the word estate shall be deemed to refer to real 
estate, as it would otherwise have no operation. But if the other 
words would not include all the personal estate, but only a part of 
it, then the word estate has been taken to refer to personalty only, 
and to have been used for the purpose of completing the otherwise 
imperfect enumeration of a testator's personal property. This was 
the principle propounded by Lord Hardwicke, in Tilley v. Simpson 
(2 T. R. 659., note). Whether the doctrine thus laid dow^ is alto* 
gether satisfactory, we need not now determine ; for if, in the 
present case, the word estate does not extend to real property, and 
so include the reversion in question, it must be because it is nomen 
generalissimum, comprehending every thing, real and personal, 
over which the testator had a disposing power. It is difficult to 
imagine a case in which the word estate, by reason of its compre- 
hensive character, would pass real property, but would not include 
all the personalty. Now it is plain that, in this case, the testator 
did not consider that he had used the word estate in any sense 
which would include all his personalty; for, in the clause which 
follows next after the one in question, he disposes of an important 
part of his personal property, namely, his ready money, &c., treating 
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all these as something <which he had not given by the previous 
clause. If therefore, the word estate^ as here used, does not in- 
clude all the personal estate, it is necessary to give it some more 
limited sense than that which would be its ordinary import ; and 
this can only be done by applying the doctrine of noscittir a sociis, 
and holding that the word has reference exclusively to matters of 
the same nature as those with which it is associated, and so is merely 
in the nature of a tautologous repetition of the words chattels and 

effects The ground on which we mainly rely is, that from 

the context it appears certain that the word estate was not meant to 
include all the personal estate ; and therefore the principle on which 
the word is held to include real property, namely, the absolute 
generality of the expression^ fails." 



2. Cooke v. Turner, 15 Mees. & W. 727. 

Devise — Condition against disputing — Forfeiture, 

The will of Sir Gregory Page Turner contained a proviso with 
a number of clauses of which the effect was, that if his daughter 
and only child and heiress at law, to whom he devised a rent- 
charge of 2000/. a-year, should dispute the validity of the will, or 
refuse, when required by the executors to confirm it, the dispo- 
sitions thereby made in her favour should be revoked. A notion 
has extensively prevailed, that conditions of this nature in wills 
operate merely in terror em, and possess no legal effect or validity. 
It appears, however, from the judgment of the Court of Exchequer 
in the present case, where the will was disputed on the ground of 
the insanity of the testator, who had been for the greater part of 
his life a declared lunatic, that such is not the law ; and that the 
testator's daughter forfeited her rights under the will by the pro- 
ceedings which she had taken for the purpose of setting it aside. 
Where a testator is of " sound and disposing mind, memory, and 
understanding," a wiU, however capricious or in some senses un- 
reasonable it may be, has an original validity or vitality, which 
may possibly extend to support a condition of the nature in 
question. But, where the contention, as in the case before us, of 
a testator found lunatic by inquisition, involves the previous 
question, as it may be termed, whether the testator was legally 
competent to make any will at all, it is difficult to see the logical 
propriety of any decision which, on penalty of forfeiture, should 
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in such a case exclude the heir-at-law from contesting the validity 
of such an instrument, whatever be its terms or provisions. The 
following extract from the judgment of the Court will show the 
grounds of the decision under consideration. Rolfc, B. : '* There 
appears no more reason why a person may not be restrained by a 
condition from disputing sanity, than from disputing any other 
doubtful question of fact or law, on which the title of a devisee or 
grantee may depend. In Stapilton r. Stapilton (1 Atk. 2.), a father 
being entitled to estates for ninety-nine years, if he should 50 long 
live, with remainder after his decease to his first and other sons 
successively in tail, and having two sons, concurred with them in 
an arrangement for cutting off the entail, and settling the estates 
in equal moieties on his two sons. While the matter was in 
progress and before its final completion, the eldest son died, and 
his infant child having filed a bill to compel a completion of the 
arrangement, the defendant, the second son, by his answer, ob- 
jected that his eldest brother was in fact a bastard, and so he 
nsisted that the proposed arrangement was not binding; but 
Lord Hardwicke held the agreement good, and compelled the 
second son to concur in all acts necessary for vesting a moiety of 
the property in the plaintiff. Now, a proviso good by way of 
contract, must also be valid by way of condition ; and therefore it 
seems to us to follow, as a necessary corollary from that case, that 
if A., having succeeded to real property as heir of his father, 
should devise it partly to a stranger, and partly to B., his next 
brother, subject, as to the gift of B., to a proviso defeating his 
estate in case he should dispute his (A.'s) legitimacy, such a pro- 
viso would be perfectly good, and yet such a condition would, if 
we were to adopt the defendant's reasoning in this case, be void 
as infringing the liberty of the law. It would prevent or tend to 
prevent B. from contesting A.'s legitimacy, and it is surely as 
much against the policy of the law that an heir should be disin- 
herited by an illegitimate child, as by a party claiming under the 
will of a non compos. The same principle applies to the case of 
a proviso restraining a devisee from litigating some doubtful 
question of law. The truth is, that in none of these cases is there 
any policy of the law on the one side or the other. The con- 
ditions said to be void, as trenching on the liberty of the law, are 
those which restrain a party from doing some act, which it is sup- 
posed the state has or may have an interest to have done. The 
state, from obvious causes, is interested that its subjects should 
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marry; and therefore it will not in general allow parties, by 
contract or by condition in a will, to make the continuance of an 
estate depend on the owner not doing that which it is or may be 
the interest of the state that he should do. So, the state is inte- 
rested in haying its subjects embarked in trade or agriculture, and 
therefore will not allow a condition defeating an estate, in case its 
owner should engage in commerce, or should plough his arable 
land, or the like. The principle on which such conditions are 
voidj is analogous to that on which conditions defeating an estate, 
unless the owner commits a crime, are void. In the latter case, 
the condition has a tendency to the violation of a positive duty ; 
in the former, to prevent the performance of what partakes of the 
character of a duty of imperfect obligation. But, in the case of a 
condition such as that before us, the state has no interest whatever 
apart from the interest of the parties themselves. There is no 
duty on the part of an heir, whether of perfect or imperfect obli- 
gation, to contest his ancestor's sanity. It matters not to the 
state whether the land is enjoyed by the heir or the devisee ; and 
we conceive, therefore, that the law leaves the parties to make 
just what contracts and what ai*rangements they may think ex- 
pedient, as to the raising or npt raising questions of law or fact 
among one another, the sole result of which is to give the en- 
joyment of property to one claimant rather than another. The 
question — whether this proviso is a proviso void, as being contrary 
to the policy of the law, may be well tested by considering how the 
case would have stood, if, instead of a condition subsequent, it had 
been made, as in substance it might have been made, a condition 
precedent. Suppose the testator had said, in case my daughter 
and her husband shall execute all deeds necessary for settling my 
estates in manner hereinafter mentioned, then I give her, &c. ; 
surely there would be no doubt of the validity of such a condition, 
as a condition precedent ; and if so, it must be good as a condition 
subsequent; for where a condition is bad on grounds of pubUc 
policy, it must obviously be bad whether it be precedent or sub- 
sequent. The law will no more allow anything contrary to public 
policy to be made the means whereby a party shall entitle himself 
to an estate, than whereby he shall be made to lose that of which he 
is already in possession." 
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NOTE TO ART. X. 

As the last sheets of this Number were passing through the 
press, we received a work called " the Condition and Pros- 
pects of Ireland, and the Evils arising from the present Dis- 
tribution of landed Property, with Suggestions for a Ee- 
medy, by Jonathan Pim," published by Hodges and Smith, 
Dublin. We have only time to refer to it as supporting all 
the recommendations which have been made in this work 
with respect to a great change in the present system of con- 
veyancing, more especially so far as Ireland is concerned. 
We hope to be able to return to this book. In the mean 
time we may say, that it is published " with a view of showing 
the evils of large incumbered estates, the necessity of such 
alterations in the laws as may give security and simplicity 
of titles, may facilitate and cheapen the means of transfer, 
may free the land from the various restrictions which inter- 
fere with its transfer, and may permit its sale to those who 
possess the capital indispensable for that purpose." We need 
not remind our readers, that in all these objects we cordially 
concur ; and Mr. Pirn, who, we believe, is a member of the 
Society of Friends, informs us in a letter that he is the 
author of a pamphlet on this subject, favourably noticed by 
us in the 10th Article of our 10th Number, and that the 
subject has for some time engaged his attention. 
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On the 20th of December, the last day on which Parhament met previous to 
the adjournment for the holidays, Lord Brougham renewed his motion for a 
copy of the Ileal Property Commission, ordered on his motion in June last. 
He said that he must state to the House the objects of that Commission. It 
had been issued in compliance with a report of the Burtliens on Lands Com- 
mittee ; that committee had examined many witnesses upon a most important 
subject, the burthens to which the owners of land, and those who would so be- 
come owners, were subjected by the defective state of the laws regulating the 
transmission of property by conveyance. Tlie whole labours of the committee 
were highly important ; but by far the most valuable result of their labours, 
was the body of evidence which the committee had collected upon the state of 
the law and the injurious tendency of its defects. Grounded upon this evidence 
were the recommendations of the committee, and it related to four separate 
heads : — first, the improvement of the law of real property ; secondly, the sim- 
plification of titles; thirdly, the shortening, and generally the improving of the 
forms of deeds ; fourthly, the establishment of a general registry. Now he 
(Lord Brougham) had not of course seen the Commission, a copy of which he 
had moved for, but which from some accident had not been yet presented ; but 
he had occasion to know the substance of the Commission from those who had 
access to it, and its objects were not the four which he had described as recom- 
mended by the committee, but only the two last, — the forms of deeds and the 
registry. Xo one was more ready than himself to admit the great importance 
of these two heads ; indeed, he had already carried two important bills upon the 
first of these two, for shortening and simplifying conveyances and leases, and 
had introduced a more general measuiv, which stood over for the consider- 
ation of the Commission. But he believed he spoke the general sense of those 
who were anxious for the amendment of the law, and he might add, of the com- 
missioners themselves, when he expressed his regret that the two first of the 
committee's recommendations had not also been adopted, and that the inquiries 
of the Commission had been confined to the two last. Indeed, it would be 
found practically to be impossible that the Commission should satisfactorily 
execute its duties with respect to the forms of deeds and the establishment of a 
registry, without having the power of inquiring into the law of real property 
and the simplification of titles. He trusted that his noble friends opposite 
would, during the recess, accede to this recommendation, with the invaluable 
assistance of his noble and learned friend, unfortunately absent from illness, but 
whose improved health, he rejoiced to say, gave a prospect of his speedily at- 
tending to this important subject, and that the defects in the Commission would 
be supplied by an extension of its powers. Nor was this the only subject re- 
lating to the amendment of the law that called for tlieir attention. He found 
it bad in some quarters been supposed, that because in giving his late notice of 
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again introducing tbe bill for enacting a digest or code of the Criminal Law, he 
bad given no notice of renewing other measures of legislative improvement, tbe 
mention of one excluded tbe rest ; on tbe contrary, it was bis intention to bring 
foiward tbe other measures also, but he felt unwilling to crowd the book with 
general notices, because, when he gave one, it was always specific and intended 
to be really followed up ; he therefore abstained now from doing more than 
broaching two subjects which seemed not to admit of delay, because the Govern- 
ment could of itself act, and act efficaciously, respecting both, and therefore he 
wished to point their attention towards these subjects, in order that during the 
approaching recess some prt^ess might be made in dealing with them. The 
first, and in his view one of the most important that could occupy the attention 
of the community, was that which he had at the close of the last session brought 
before their lordships, he meant the bribery practised at elections. He hoped 
the Government would also turn their attention, before Parliament again 
assembled, to another subject, and it was the last he should now mention. He 
meant the necessity of a department or board for tbe preparation of bills to be 
submitted to Parliament; not, of course, to preclude any one who chooses it from 
preparing his own draught, but to help the Government, and to help the Parlia- 
ment, and to help individuals if they choose it, and to give us some chance of 
having our laws framed consistently, clearly, uniformly, and upon a system, in- 
stead of each department and each individual using his own language, and all 
leaving to the courts of law the labour of construing unconstruable acts, and to 
the subject, of being governed by unintelligible laws. This was a subject of 
the greatest moment. As often as he had called their lordships* attention to it, 
so often had he experienced the most unhesitating and universal acquiescence in 
his opinion ; yet nothing had been done by any government to remedy the 
defect which all either complained of or acknowledged. The Law Amendment 
Society, of which he had, though unworthy, the honour to be president, had 
presented a report upon this important subject, above two years ago, to Sir R. 
Peel, then minister, and Lord Lyndhurst, then lord chancellor, and by both the 
proposition had been, he believed, fieivourably received : he ventured now to re- 
new the proposition, because the time was favourable to its reception, not only 
from the circumstances he had already adverted to, but from the accident that 
the place of government counsel for drawing bills, was vacant. He trusted the 
opportunity would be immediately taken of appointing a board for the important 
purpose in question; the functions being such as must of necessity be exercised 
by a board, if there was any intention that they should be performed with any 
prospect of advantage to the Parliament and the country. 

We may notice, in connection with the recent Conveyancing Acts alluded 
to by Lord Brougham, that the acts 8 & 9 Vict. c. 1 19. and c. 124., for shortening 
the forms of conveyances and leases, have been re-enacted in New South Wales } 
so that if they are not liked by the profession on this side of the globe, it would 
seem that they are to have a trial on the other. It is yet hardly time to be able 
to know to what extent they have been adopted in this country. They begin» 
however, to appear occasionally in abstracts. 

It gives us great pleasure to perceive the increasing interest that is taken in the 
amendment of the law. This is best shown by the constant reference in public 
journals to many subjects which were until lately hardly ever noticed. This is con- 
fined to no portion of the press ; but we observe that those works which are in tbe 
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largest ciroulation, find it necessary to pay the greatest attention to the general 
subject, thus plainly showing that their readers require it. Thus we find that in 
each succeeding number of the Edinburgh and Quarterly Reviews, a greater 
space is devoted to articles of this nature. We have already noticed one of the 
articles in the last Edinburgh Review as to one point. (See anti, p. 358.) 
Another sound observation relates to the duty of the Government in beginning 
measures for improving the law. It is justly remarked that public opinion is 
more important as an index to the existence of costs, than as a guide to th^ 
remedy. The calm judgment and the enlarged views of statesmen are more to 
be relied on for the measures required to correct existing mischief and prevent 
its dangerous consequences. Of course all such measures must be framed to a 
certain degree in accordance with the enlightened opinions of the people. But 
th^se opinions may be guided by the statesman as well as they may react upon 
his conduct. 

A third remark of the same journal Mates to the codification or digesting of 
the Criminal Law. " The superstitious terror (it is said) with which a code used 
to be regarded as something foreign and dangerous, has nearly given way^ 
among the Bar and the public, to a More enlightened view of the advantages of 
legislative simplicity and order." (p. 160.) But in speaking of the Criminal 
Code Bill of 1 844, there seems to us to be a considerable error committed. To 
discuss such a bill or code article by article, it is said, would be simply impos- 
sible, and therefore it can only be carried through Parliament by a departure 
from the ordinary mode of discussion. We believe, on the contrary, that a full 
discussion in a Committee of the Upper House, could easily be gone through 
during half a session. There being no changes proposed in the existing law, 
but merely a digest of it, the only question would be, whether or not any given 
article clearly and correctly expressed the existing law. The Commons would 
no doubt be satisfied with the result of the discussion in the Lords. It may, 
indeed, be added, that though the passing of such a bill is most desirable, yet 
even if it only were to pass through the Upper House, the country would ever 
afler regard the bill as the code. 

The last observation of the article to which we shall advert, concerns capital 
punishments and transportation. On the former, we entirely agree with the 
Review, that enough has been done in mitigation of punishment. On the 
anomalous practice still pursued of sentencing to transportation when imprison- 
ment alone is to be inflicted, there is only a doubt expressed, and as we have 
more than once had occasion to show, nothing can be more clear than that this 
is contrary to all principle, indeed, contrary to law. The remarks on trial by 
jury with which this portion of the article is mixed up, are to a certain extent 
well founded, though wc wish there had not been introduced the erroneous 
statement (erroneous at least from being left unguarded by explanation) that 
matters of law (p. 161.) are disposed of by general verdicts. 

We should have felt it our duty to notice^the observations of our contemporary 
respecting the Incumbered Estate Bill of last session, but that we understand 
that this subject is now under the consideration of the Government, and that 
this Bill wiil be presented in a very different shape from that which it had 
assumed when it was withdrawn. Our wish is not to thwart or embarrass the 
Government but to assist them, because we are satisfied that they desire to do 
well. We abstain, therefore, from further comment until we see the new Bill. 
The bolder the course they take in this subject the better. 
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These two eminent journals, the Edinburgh and Quarterly Revievs, may 
render much service to the great cause of legal improvement, by dealing with 
such questions, regardless of party or personal considerations. Tlte conductors 
of such works are never safe from failing into great errors, take what pains they 
may to keep right ; but we are exceedingly sorry to see on one or tvro late 
occasions, a tendency in the Quarterly Review towards ilhberality in this 
respect, which is the more remarkable, as it has hitherto been the systematic 
opponent of constitutional changes, but has always supported the most exten- 
sive reforms in the law ; and to this it owes, among other things, its strong hold 
upon the country. 

We cannot but again strongly express a wish that there was some autho- 
rity recognised by the Bar, for settling all disputes and difficulties connected 
with it. A very uneasy feeling appears to us to be growing up between the 
public and the profession, which we regret the more, because in most of the 
cases under discussion, we believe that the public is right and the profession wrong. 
But this subject deserves the careful consideration, which we shall endeavour 
to give it. In the meantime we may observe, that the discipline of the Bar is 
intrusted to the Inns of Court, and that on them it lies to preserve the honour 
of the profession. 

We are glad to learn that, following the example of Lincoln's Inn, the 
Society of Gray*s Inn is about to institute a general examination of the Real 
Property students, but we are not aware that it is intended to have the same 
effect. 

It is our painful duty to record the death of Mr. Duckworth. He was an able, 
pains-taking, and impartial Master. He had bc*en one of the Real Property 
Commissioners. Mr. llnney has succeeded to the vacant Mastership. 
January 27, 1848. 
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